DOUGLAS F. O'BRIEN  v. FRED MEYER STORES INC;CHUGACH ELECTRIC ASSOCIATION
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DOUGLAS F. O'BRIEN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

FRED MEYER STORES, INC.;

   (self insured)

                                                  Employer,

And

CHUGACH ELECTRIC ASSOCIATION,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE 

    CORP.,

                                                   Insurer,

And

FREMONT COMPENSATION/CAMBRIDGE

INTEGRATED SERVICES GROUP, INC.,

                                                  Insurer,

                                                            Defendants.
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)
	          DECISION AND ORDER

        ON STIPULATION

        AWCB Case Nos. 200307331M, 

        200307337 and 200107148
        AWCB Decision No. 04-0215  

         Filed with AWCB Anchorage, Alaska

         on  September 10,  2004


On August 25, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employers’ and carriers’ stipulation regarding responsibility for payment of past, present and future benefits to the injured employee.  Attorney Chancy Croft represented the employee.  Attorney Robert J. McLaughlin represented Chugach Electric Association and Liberty Mutual Insurance Corp.  Attorney Krista Schwarting represented Chugach Electric Association and Fremont Compensation/ Cambridge Integrated Services Group, Inc.  Attorney Paul M. Hoffman represented Fred Meyer Stores, Inc.  The record closed at the conclusion of the hearing.

ISSUE
Should the Board approve the employers’ stipulation regarding the apportionment of responsibility for employee benefits?


SUMMARY OF THE EVIDENCE
The employee was simultaneously employed by two employers.  He worked for Chugach Electric, Inc. as a customer service representative, forty hours a week.  He also worked graveyard as a night stocker for Fred Meyer 37.50 hours a week in inventory.  The employee is 44 years of age.  He developed bilateral carpal tunnel syndrome.  On April 19, 2001, the employee filed a claim against Chugach.
  He underwent surgery on his right wrist August 12, 2003.  The left arm was done April 6, 2004.  The employee has been released to return to work for both employers.  He has returned to work for Fred Meyer but not for Chugach.  The employee filed two claims in connection with his injury, one against Fred Meyer on April 3, 2003
 and another against Chugach on April 7, 2003.

The claim has been accepted by Fred Meyer.  Fred Meyer has paid the following amounts of time loss:  Temporary total disability (TTD) $1628.00, temporary partial disability (TPD) $1,937.37, TTD of $1,511.72 and TPD of $1,695.25.  Fred Meyer has paid 6 percent PPI for the right wrist totaling $10,620.00.  The total medical paid is $19,936.00.  The PPI evaluation for the left wrist has not been done.  Chugach has not paid benefits to the employee.

The employee was first diagnosed with problems with his right wrist in 1996 but no surgery was performed at that time.  His symptoms also appeared at the left wrist and varied according to the type of work he was performing.  The employee was evaluated and treated by several practitioners.  The employee was seen for an independent medical examination by Steven Marble, M.D., who opined that activities related to the employee’s work at Fred Meyer caused his carpal tunnel condition and it was not related to work performed at Chugach.
  Thereafter, Michael Geveart, M.D., at the request of Fred Meyer, evaluated the employee and attributed the employee’s condition to work done for both employers.
   On December 11, 2003, the employee’s treating physician, Leslie Dean, M.D., agreed with Dr. Geveart’s report that the carpal tunnel syndrome was the combined result of work at both concurrent employments.  

The employers have proposed a stipulation which will address their respective responsibility for past, current and future benefits for the employee.  Under the stipulation, Chugach would pay Fred Meyer for 53.5 percent of previously paid TTD and medical. This amount represents a rough proportional relationship to the percentage of earnings derived from the employers by the employee.
   However, temporary partial disability (TPD) amounts are the sole responsibility of Chugach.  The employee’s PPI rating for his left wrist, when it is received, will be paid by the employers using the percentages set forth in the stipulation, i.e. with Chugach paying approximately 53 percent and Fred Meyer 46 percent. The same proportion between the employers will be relied upon for payment of the employee’s future medical expenses.  The stipulation does not affect the employee’s benefit levels or require that he relinquish any rights connected with the carpal tunnel syndrome.

The employee and his counsel appeared at the hearing and expressed no concern about the proposed stipulation.  The employee does not object because all the defendants confirmed that the document would not and could not be used as a defense to deny, reduce or effect any claim made by him for benefits.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The parties have stipulated to the establishing a method for the payment of claimant’s past, present and future benefits. The Board’s regulations at 8 AAC 45.050(f) provide, in part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .


We find the employee waives no right or entitlement in this stipulation.  We conclude no compromise or release agreement is required under AS 23.30.012.



Based on the Board’s review of the record, and on the parties' Stipulation of the facts regarding this case, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed this document.  However, all parties orally stipulated to the agreement in the hearing.  We find this is an oral stipulation between the parties under 8 AAC 45.050(f)(2).


Based on the written Stipulation and the Board’s independent review of the record, it will issue an order under 8 AAC 45.050(f)(1), apportioning the benefits as stipulated.  The Board finds the employers and the insurers have agreed to be bound by stipulated facts in accordance with 8 AAC 45.050(f).  This order will bind the employers and insurers in accordance with the Alaska Supreme Court decision in Underwater Construction, Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the employers and insurers wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.  


ORDER
In accordance with the stipulation of the employers and insurers, The Board approves the agreement of the employers and insurers to apportion responsibility for the employee’s past, present and future benefits as set forth herein. The employers and the insurers will be bound by the terms of the July 29, 2004 stipulation.

Dated at Anchorage, Alaska on September  10,  2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rosemary Foster, Designated Chair







____________________________                                






S. T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Stipulation in the matter of DOUGLAS F. O'BRIEN, employee / applicant, v. FRED MEYER STORES, INC., (self insured), employer, and CHUGACH ELECTRIC ASSOCIATION, employer, and, LIBERTY NORTHWEST INSURANCE CORP. insurer, and FREMONT COMPENSATION/CAMBRIDGE INTEGRATED SERVICES GROUP, INC., insurer / defendants; Case Nos. 200307331M, 200307337, 200107148; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 10,  2004.

                             

 _________________________________

      





                      Robin Burns, Clerk
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� April 19, 2001 workers’ compensation claim


� April 7, 2003 workers’ compensation claim 


� April 3, 2003 workers’ compensation claim


� July 21, 2003 Marble evaluation


� October 20, 2003 Gevaert evaluation


� hearing tape


� See attached August 26, 2004 Croft letter and July 29, 2004 Stipulation of Employers & Carriers


� 884 P.2d 156, 161 (Alaska 1994).
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