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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PAUL J. MAHONEY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	           FINAL DECISION AND ORDER

        AWCB Case No.  200127509
        AWCB Decision No.  04-0221

         Filed with AWCB Anchorage, Alaska

         on September 16, 2004


We heard this matter at Anchorage, Alaska on July 27, 2004.  Attorney Robert Rehbock represented the employee.  Attorney Nina Mitchell represented the employer.  On the parties agreement, we kept the record open to allow the employee an opportunity to submit a supplemental fee affidavit.  We closed the record on August 18, 2004 when we next met.  


ISSUES
1. Whether the employee is entitled to temporary total disability (TTD) from February 13, 2002 through March 18, 2003.

2. Whether the employee is entitled to moving or relocation expenses incurred during treatment.  

3. Whether to award associated penalty and/or attorney’s fees and costs ancillary to the above.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the facts necessary to decide the limited issues outlined above.  In addition, we incorporate by reference the facts as detailed in our earlier decision, Mahoney v. Trident Seafoods, AWCB Decision No. 03-0001 (January 2, 2003) (Mahoney I).  

The employee worked for the employer as a construction manager in 2001.  While traveling to the employer’s plant in Akutan, Alaska, from his home in Dutch Harbor, the employee was involved in an altercation with a co-worker and fractured his left arm/wrist on October 27, 2001.  The employee proceeded to Akutan, reported the altercation to his supervisor, and sought medical treatment several days later.  Ultimately, the employee sought treatment in Anchorage, and returned to his job with the employer in Akutan shortly thereafter.  We defer to the summary in Mahoney I for a detailed summation of the medical facts.  

The employee testified at the July 27, 2004 hearing that he was able to perform his job duties at the employer’s plant with modifications, and favoring his casted left arm/wrist (his dominant hand).  His job was supervisory in nature, but he was not able to help with all the physical requirements of the jobs he was supervising.  The employee stated he was able to work full-time, and worked considerable overtime upon his return.  The employee testified that in January of 2002 seafood processing began at the Akutan plant.  He testified that by the end of January 2002 all the major projects he was assigned to were completed.  

The employee also testified that he left around February 13, 2002 because he was required to use his hand too much.  The employee testified that he returned to his home in Dutch Harbor, but couldn’t afford to live there without working.  He stated that he relocated to Anchorage, which was cheaper and had better medical care.  He applied for and received unemployment beginning in February of 2002.  

Also at the July 27, 2004 hearing Stephen Arber, the employer’s Engineering Manager at Akutan since 1996, testified.  He testified that he hired the employee and had him sent from Dutch Harbor to Akutan in October of 2001.  He testified he has worked with the employee in the past and described him as a highly skilled carpenter and very good supervisor.  He testified that between October and the end of January each year is when the plant undergoes its major capital construction projects, which is what the employee was hired to do.  He testified that at the end of January the processing crews arrive for the pollock season.  He testified that usually at the end of January each year all “non-essential” employees, or non-processing employees, are cleared out of the bunk-house and sent home.  He testified that by February of 2002, the employee had completed all his assigned projects for the off-season.  He testified the employee was able to perform his carpentry and supervisory work, but noticed the employee did have trouble with his left hand while working.  Mr. Arber recalled later offering the employee another job, but the employee told him “he already had something going on.”  The employee’s “separation notice” dated February 5, 2002 indicated that the employee was eligible for rehire, and that his contract was completed.   

Curtis Nelson, the senior adjuster for the insurer, testified at the July 27, 2004 hearing.  He testified that he has adjusted for the employer for seven years, and adjusted the employee’s claim.  He testified he authorized the employee’s medical and transportation costs.  Contrary to the employee’s testimony, Mr. Nelson testified that he never agreed to pay the employee’s rent in Anchorage, nor would he for any claimant.  He testifies that he adjusts many claims from rural and remote Alaska, and like all claims, would have paid for the employee’s travel expenses from Dutch Harbor to get medical care.  

The employee’s treating physician, Stephen Tower, M.D., treated the employee following his injury.  After his work was completed for the employer, the employee again saw Dr. Tower on April 16, 2002, who noted as follows in his April 16, 2002 report:  

The patient is 5 ½ months status post distal radius fracture on the dominant left side.  When I saw him October 31, 2001 his fracture was nondisplaced.  At that time he was insistent on returning to the Aleutian Chain to do a job.  We later received x-rays from a clinic on the Aleutian Chain when he came in for a cast change.  The x-rays were transmitted on the Telerad system and I reviewed them.  In that interval there had been angulation of the fracture.  I discussed this with the physician’s assistant on the Aleutian Chain and I recommended that the patient be informed that the ideal treatment would be to return to Anchorage for operative treatment of the fracture given the angulation.  The patient elected not to return to town and is now in.  He reports the left hand is weak and he cannot do much with it.  It gives him difficulties in doing heavy labor which is what he is accustomed to.  

In our decision in Mahoney I, we found the employee suffered a compensable injury when he broke his left wrist in an altercation while en route to Akutan.  After our decision, the employee sought additional medical treatment with Dr. Tower on March 12, 2003.  The employee’s left arm/wrist did not set or heal properly, and the wrist had to be operated on and reset a second time.  After surgery to re-repair the employee’s wrist, TTD was started beginning March 18, 2003.  

The employee argues that he should receive TTD benefits from when he was unable to work, February 13, 2002 through March 18, 2003, when the employer accepted the claim (after Mahoney I) and began paying TTD.  The employee acknowledges that he has received unemployment insurance benefits during that timeframe, but asserts he would repay those benefits that should have been paid under the Workers’ Compensation Act.  The employee argues that he should not be punished by denying him benefits during the pendency of his legal argument that his claim is compensable, as decided in Mahoney I.  Furthermore, the employee argues that he should be reimbursed his travel expenses and rent incurred when he relocated to Anchorage to seek medical attention. 

The employer argues that no TTD is owed to the employee as he collected unemployment benefits during that period.  Furthermore, the employee saw his treating physician only once in the 13 month period for which he seeks TTD.  The employer asserts that the employee elected to not return to work, and voluntarily removed himself from the workforce.  As evidenced by his successful return to work for the employer immediately following his injury, the employee was able and willing to work his usual occupation.  The employer argues that there is no legal authority for relocation expenses, or for a per diem rate as requested by the employee.  Any amounts claimed would are not reasonable or necessary.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.185 provides in pertinent part:  

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.  

AS 23.30.187 provides:  “Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits.”  

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee that he was unable to work due to his altercation injury sufficient to attach the presumption.  We also find the reports of Dr. Tower in October/November releasing the employee to return to work, and the undisputed fact that the employee did indeed return to work, sufficient to rebut the presumption that he was temporarily and totally disabled due to his altercation injury.  We now must determine whether the preponderance of the evidence supports a conclusion that the employee was temporarily (or temporarily, permanently) and totally disabled due to his injury.  We conclude he has not.  

In Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1277, (Alaska 2003), our Supreme court recently addressed the issue of contemporaneous receipt of unemployment benefits and TTD.  The Court concluded at 1237: 

The Workers' Compensation Board concluded that DeShong had demonstrated by clear and convincing evidence that she had never been medically stable and therefore had been eligible for temporary total disability benefits since December 1998.  The superior court concluded that there was substantial evidence to support that finding and we agree.  Because we can discern no language, either in the statute itself or in the legislative history, that erects a permanent bar to the receipt of workers' compensation benefits if unemployment benefits have been repaid, we affirm the holding of the board.  To hold otherwise would forever bar an unknowing and injured employee from receiving the workers' compensation benefits to which she is otherwise entitled merely because she first applied for unemployment insurance.  The language of the statute does not require this result, nor do we believe such an outcome would be desirable.  Given the discernable purposes of the legislature in enacting AS 23.30.187--preventing double recovery, denying workers' compensation coverage for workers who have reached maximum medical stability, and maintaining incentives to return to work--requiring DeShong to repay her unemployment benefits before she is entitled to receive TTD benefits was an appropriate response to her situation.  We therefore affirm the board's decision.
The DeShong decision makes it clear that several criteria must be met to allow contemporaneous receipt of TTD and unemployment benefits.  First the employee must repay, with interest, all unemployment benefits received during the period he is seeking TTD.  We acknowledge that the employee asserts that he would repay his unemployment out of any TTD awarded.  

Second, DeShong requires “clear and convincing evidence that [the employee] had never been medically stable and therefore had been eligible for temporary total disability benefits.”  The employee’s claim for TTD from February 13, 2002 through March 18, 2003 fails under this standard for several reasons.  First there is scant medical evidence to support a finding the employee was disabled.  The employee had only been seen by Dr. Tower one time during that time frame, and he made no reference regarding whether the employee was medically stable.  Furthermore, Dr. Tower released the employee to return to work in October/November 2002.  Dr. Tower’s records indicate that the employee was fixed and stationary (although not perfectly healed), and that it was the employee’s choice not to have the corrective surgery.  Under the employee’s theory, he could have waited years before having the corrective surgery, all the while allowing TTD to accumulate retroactively until he has the corrective surgery.  

Second, the employee’s unemployment records reflect a distinct pattern of receipt of unemployment benefits, during similar time periods, dating back to at least 1994.  Last, the employee was medically stable as defined in AS 23.30.295(21).  The employee had no improvement in his left arm after he returned to work (until he elected to have the surgery);  there was no measurable improvement for at least 45 days;  and there is no evidence, let alone “clear and convincing” to rebut the presumed stability.  

Because the employee has failed to produce clear and convincing evidence that he was not medically stable while receiving unemployment benefits, we conclude we must deny his claim for TTD during this time period.  Regarding his claim for reimbursement for moving expenses or a per diem award while he relocated to Anchorage, we find no authority or precedence for such an award, and none was cited by the employee.  At the July 27, 2004 hearing, the employee essentially conceded this point.  We conclude his request for these benefits are denied and dismissed.  

Because the employee did not prevail on any benefits claimed, he is not entitled to any attorney’s fees or costs, and not entitled to a penalty or interest.  These claims are also denied and dismissed.  


ORDER
The employee’s claims for contemporaneous TTD or PTD benefits are denied and dismissed.  The employee’s claim for moving expenses or per diem are denied and dismissed.  The ancillary claims for attorney’s fees and costs, penalty, and interest are likewise denied and dismissed.  


Dated at Anchorage, Alaska on September 16, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman
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David Kester, Member
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Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAUL J. MAHONEY employee / applicant; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200127509; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on the 16th day of September, 2004.
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   Robin Burns, Clerk
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