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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHRISTOPHER D. SCHAUSTER, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

UNIVERSAL WELDING & FABRICATION, INC,

                                                  Employer,

                                                   and 

AK NATIONAL INS CO,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200315138
        AWCB Decision No.  04-0223

         Filed with AWCB Fairbanks, Alaska

         on September 20, 2004


We heard the employee's claim for a compensation rate increase and associated attorney fees and costs on August 11, 2004, in Fairbanks, Alaska.  Attorney Robert Bechovich represented the employee.  Attorney Joseph Cooper represented the employer.  We closed the record at the conclusion of the hearing. 


ISSUES
1. Which formula should be used to compute the employee's compensation rate? 

2. Whether attorney fees and costs are due?


SUMMARY OF THE EVIDENCE
The employee sustained a fracture of his left ankle on September 15, 2003 while working for the employer. Employer representative Lindsey Cook testified the employee was hired for a specific project, the construction of the Fairbanks Wal-Mart store. She said he was a temporary hire, and that he would have been laid off well prior to December 2, 2003. By that date, all of the employees hired for Wal-Mart job had been laid off, although several had been laid off prior to that date. The employee agrees that he was hired to work specifically on the Wal-Mart project and the employer promised him no additional work after the Wal-Mart job. 

The adjuster determined the employee’s compensation rate would be computed under AS 23.30.220(a)(6). Accordingly, she said she needed the employee's total wages from all occupations during the 12 calendar months immediately preceding the injury. She asked him to provide that information. Alternatively, she asked him to provide a release with the name and addresses of employers and indicated she would request the information for him. She stated that, until such documentation received, she would pay compensation at the minimum rate of $179.00 per week.

The employee responded by filing a claim for a compensation rate adjustment. The Application alleged that a carrier "is miscalculating the compensation rate based on seasonal employment.” The Application cited the Supreme Court’s decision in Justice v. RMH Aero Logging, Inc., 42 P.3d 549 (Alaska 2002). 

In response, the employer sent the employee's counsel a letter, dated October 9, 2003. The letter reiterated the employer's position concerning the appropriateness of utilizing AS 23.30.220(a)(6), and sought relevant information for that calculation.  The letter stated, in part,

[We] are anxious to pay the appropriate level of benefits, and would urge you to forward to our attention the wage documentation that is required. Alternatively, we would be happy to review Mr. Schauster's Federal Tax Return for the year 2002. Even though this document would not completely correlate with the relevant time periods referenced in the statute, we would like to, as quickly as possible, have a basis to pay appropriate time loss benefits to your client. To do so, we need information that we do not have in our possession. 

On December 30, 2003, the employee's counsel faxed information to the employer. The next day, the employer recalculated benefits based on the new information provided. This calculation was provided to the employee and his attorney in a letter dated December 31, 2003. The employer stated: 

Because Mr. Schauster had an injury on 9/15/03, the relevant period of time for calculating compensation rate would be 9/l/02 through 8/31/03, based an AS 23.30.220 (a) (6). This amount is $10,141.21. The wage information from September 2003 would not be utilized under the statute. This would yield GWE of $202.82, and a compensation rate of $177.31. Benefits will continue to be paid at the $179.00 level, pending receipt of additional wage documentation. 

The employer again asked for copies of the employee’s 2002 tax return. 

The employee similarly testified that he worked on a specific project for the employer and had no promise of long-term employment. He also testified that his work history was sporadic during the four years prior to the injury. Essentially, for much of this period, the employee traveled around the country, living in his truck and camping. His home union local is Ironworkers Local 392 in East St. Louis, Illinois.

The employee did not produce tax returns for the years 2000, 2001, and 2002. He believes that it is possible that in one or two of those years, he did not file a tax return. The employee moved to Phoenix, Arizona in December 2000, and went to school there on motorcycle maintenance between 2001 and 2002. He performed no iron-work during that period, but did motorcycle maintenance on a part-time basis. The employee testified that he went to motorcycle school to learn how to work on his own bike, because he did not want to pay labor charges for his motorcycle. He did not intend to change careers and become a motorcycle mechanic. He does not recall how much he earned in 2001 performing cash work at the motorcycle shop, but it was less than $1000.

In the summer of 2002, after finishing all but one class at the motorcycle school, the employee worked in Yellowstone Park. He did seasonal work as a cook. He also worked as a cashier. Between September 2002 and August 2003, when the employee came to Alaska, he worked short jobs for several employers. These employers were in Georgia, Tennessee, Illinois, and Alaska. There were substantial time gaps between several jobs. The employee testified that the amount of the gaps would depend on his time traveling.

The employee and his business agent testified that at the time he was working for the employer, the employee was paid at a straight time rate of $27.50 per hour and an overtime rate of $41.25 per hour, consistent with the collective bargaining agreement between Ironworkers Local 751 and the employer. He said that since he is getting older he must settle down and focus on increasing his earnings. The employee relies on Brennan v. Flowline, AWCB Decision No. 03-0043, February 24, 2003 to dispute the assertion his work for the employer was exclusively seasonal or temporary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. The Claim for a Compensation Rate Adjustment
AS 23.30.220(a) provides in part:

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: . . .
(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13; . . .

 (6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned 

Prior to the amendment of AS 23.30.220, the Alaska Supreme Court consistently linked an employee’s compensation rate to wages, earnings, and lost income.  In Thompson v. United Parcel Service, 975 P.2d 684 (Alaska 1999), the Court held the “primary purpose of workers’ compensation law is to predict accurately what wages would have been but for a worker’s injury.” (Emphasis added.)  In Johnson v. RCA–Oms, Inc., 6801 P.2d 905 (Alaska 1984), the Supreme Court explained, “the entire objective of wage calculation is to arrive at a fair approximation of claimant’s probable future earning capacity.” Id. at 907 (quoting 2 Larson, The Law of Workmen’s Compensation sec. 60.11(d) at 10-564 (1983)). (Emphasis added.)  In Justice v. RMH Aero Logging, Inc., 42 P3d 549 (Alaska, February 15, 2002), the Supreme Court affirmed a compensation rate increase on the basis the employee’s employment history was not “an accurate predictor of his future lost income.” (emphasis added).  The Supreme Court affirmed the board’s compensation rate based on self-employment earnings in Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989), relying on the employee’s income tax records in determining his weekly rate.

In Gilmore v. AWCB, 882 P.2d 922 (Alaska 1994) the Supreme Court had applied former AS 23.30.220(a)(2) rather than subsection .220(a)(1) and found: 

The benefit levels among injured workers based on section 220(a) bear no more than a coincidental relationship to the goal of compensating injured workers based on their actual losses.  In any of the many situations in which a worker’s past wage and time of employment do not accurately reflect the circumstances existing at the time of the injury, the formula will misrepresent the losses.  The means chosen for determining an injured worker’s gross weekly wage therefore do not bear a substantial relationship to that goal.

882 P.2d at 928.

In analyzing the application of Gilmore, the Supreme Court in Thompson concluded:

Accordingly, the first question under Gilmore is not whether an award calculated according to AS 23.30.220(a)(1) is ‘fair.’  Rather, it is whether a worker’s past employment history is an accurate predictor of losses due to injury. . . .

The Board first determined that there was a ‘substantial difference’ between Thompson’s award under AS 23.30.220(a)(1) and her gross weekly earnings at the time she was injured.  The Board concluded that, solely due to the disparity, ‘computation of GWE under the formula does not accurately reflect the employee’s future earning capacity’ and then deviated from the statutory formula.  This analysis puts the cart before the horse; the disparity is only relevant if past wages do not accurately predict future earning potential.

975 P.2d at 689.

In Justice, the Supreme Court affirmed the Board’s compensation rate increase and determined the employee’s past employment history was “not an accurate predictor of his future lost income.”  The Court noted:

‘a substantial disparity in [Justice’s] earnings at the time of his injury and his earnings, as computed under subsection 220(a).’  Justice earned $23,425 between February and June 1993 working for RMH.  In contrast, he earned $16,589 in 1991 and $4,305 in 1992.  Although a ‘substantial difference’ between an injured worker’s award under former AS 23.30.220(a)(1) and his or her gross weekly earnings at the time of injury ‘does not per se indicate a lack of predictive value,’ it is relevant evidence that the board may consider.  Furthermore, Justice testified that he intended to increase the amount of his employment in order to earn the necessary funds for a down payment on a house.  An injured worker’s intentions at the time of injury regarding future employment are relevant to determining the reliability of the employee’s past work history as a predictor of future lost income.  Finally, at the time of his injury, Justice no longer needed to care for his ailing mother, who passed away in March 1992.  We therefore hold the board did not err by granting Justice a compensation rate adjustment under Gilmore. (Cites omitted).

42 P.3d 549 

The employer strenuously contends that Justice, Thompson, and Gilmore do not apply in this case because the legislature amended AS 23.30.220 in accord with the model act as suggested in footnote 15 of Gilmore at 922 P.2d at 928-29. The employer relies on the Supreme Court case of Dougan v. Aurora Elec. Inc., 50 P.3d 789 (Alaska 2002).

In the underlying case of Dougan, the Superior Court remanded a compensation rate dispute to the Board, instructing it to apply Gilmore.  Id. at 792-93.  The Supreme Court reversed, stating, in part at 797: 

The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause. The application of the test outlined by this court to deal with an unfair application of the statute is superfluous due to these amendments. Therefore, we reverse the superior court's remand of the compensation rate adjustment and hold that the Gilmore test is no longer necessary when the board's initial determination of compensation is based on the amended version of AS 23.30.220. 

Additionally, the employer relies on the Superior Court case of Interior Regional Housing Authority v. Sommer, Alaska Superior Ct. No. 3AN-02-08731 (March 12, 2003), and the Board case of Setzer v. Coulson Aircrane, AWCB No. 03-0262 (November 4, 2003) to assert the relevant analysis requires a preliminary determination of whether the employment was temporary, and from there mandatory results must follow. The employer asserts that compensation rate computation using formula in the amended statute does not apply as a matter of presumption, nor does the "accurate predictor" test come into play. The employer further contends that in cases where the employment was temporary, we are required to apply the temporary worker formula, notwithstanding the existence of other possible formula. 

The employer’s contentions were not adopted, however, in the recent Superior Court case of Little v. Alaska Cutting, Inc., Alaska Superior Ct. No. 1JU-03-00324 (June 25, 2004). In Little, the Superior Court found that the Board must choose from among the alternative formulas offered in amended AS 23.30.220, to find the formula that most closely matches the employee’s lost future earning capacity. The Court concluded: “[T]he Board’s options in applying the statute were not and are not so limited [as to require an ‘exclusively seasonal’ formula] and that common sense application of the statute can also result in a fair approximation of lost future earning capacity, consistent with the evidence.”

In sum, we find any formula used to compute an injured worker’s lost earning capacity must recognize the occasional aberration where strict mechanical application of a computation formula produces an obviously erroneous prediction.  Accordingly we conclude it may be appropriate to apply a statutory computation formula that reflects a more reliable prediction of an injured workers’ lost earning capacity.

It is undisputed the employee in this case was hired on a temporary basis to work for the employer at this job. We find the first question we must answer is whether the temporary employment formula at AS 23.30.220(a)(6) best reflects the employee’s lost earning capacity through the period of his disability.

Based on our review of the evidence in the record and presented at the hearing in this case, we find the employee’s weekly compensation rate is an accurate predictor of his future lost income. 
  Therefore, we decline to adjust and increase his compensation rate under AS 23.30.220(a)(4).

In Thompson, the Supreme Court determined the employee’s compensation rate, based on previous full-time work, was an accurate predictor of her future earnings, even though the employee was working part-time when she was injured.  The Thompson Court emphasized the employee only moved to a part-time position when her previous employer went out of business, and she intended to “double shift” or take on additional part-time work in order to maintain “the functional equivalent of full-time work.” 975 P.2d at 690.  The Supreme Court found the Board improperly treated the employee’s recent move from full-time to part-time work “as indicative of an intent to make a lifestyle change.” Id.  Moreover, the Court determined:

Thompson, quite simply, is not the worker we hypothesized in Gilmore’s footnote 13 when we stated that the statutory formula might overcompensate a worker who recently moved from full-time to part-time. 

Id.

Applying Thompson to the instant case, we find the employee is similarly not the worker hypothesized in Gilmore’s footnote 13.  The employee was not a “recent entrant[s] to the full-time work place.”  Indeed, the employee testified that he had traveled about the country, working as needed. Unlike in Justice, we find no evidence in this case to support the employee’s contention he intended to alter his pattern of working temporary jobs each year. The employee testified that, even when he attended motorcycle school, he did not intent to change occupations.

Additionally, we note the parties did not dispute that the employee was a temporary employee of the employer. Although he testified he intended to continue working full time for other this or other Alaska employers, we find no basis to adjust his weekly compensation rate, and conclude it was properly calculated under subsection .220(a)(6).  Specifically, we have reviewed the employee’s weekly compensation rate in light of his lack of documented earnings history in the three years preceding his injury. We find the employee’s documented average annual earnings do not yield a compensation rate that substantially exceeds the statutory minimum weekly compensation rate. As such, we find no substantial disparity exists to justify altering the calculation of the employee’s current weekly compensation rate. Accordingly, we conclude the employee’s claim for a compensation rate increase must be denied.

II. The Claim for Statutory Attorney Fees

The employee’s counsel argues that he is entitled to actual attorney fees pursuant to AS 23.30.145(a), which provides in part: “When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . . ” 

Alaska Statute 23.30.145(a) requires only that we find that a claim has been controverted, not that a formal notice of controversy was filed. Alaska Interstate v. Houston, 586 P.2d 618,  (Alaska 1978). See also, Wien Air v. Arant, 592 P.2d 352 (Alaska 1979), overruled on other grounds, Fairbanks North Star Borough School District v. Crider, 736 P.2d 770 (Alaska 1987), overruled on other grounds, Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989). When the efforts of counsel have been instrumental in inducing the employer to pay benefits, even though the payment is voluntary, though belated, a claimant should be awarded attorney’s fees for his attorney’s efforts in obtaining his compensation. Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993). 

Based on our review of the record, we find that the employer resisted paying the employee’s claim for a compensation rate adjustment. Nevertheless, we have denied the employee’s request for a compensation rate adjustment at this time. Accordingly, we are similarly unable to award attorney fees at this time. At such time as he is able to successfully document a history of additional wages, we may elect to issue an attorney fee award.

ORDER

1. The employee’s request to recalculate his compensation rate is denied at this time.  

2. The employee’s claim for attorney fees and costs is denied at this time.


Dated at Fairbanks, Alaska this 20th day of September, 2004.


                                          
ALASKA WORKERS' COMPENSATION BOARD






________________________________________                                


                                           
Fred Brown, Designated Chairman













      




 ________________________________________                                  

              
       


Chris Johansen, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRISTOPHER D. SCHAUSTER employee / applicant; v. UNIVERSAL WELDING & FABRICATION, INC, employer; AK NATIONAL INS CO., insurer / defendants; Case No. 200315138; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 20th day of September, 2004.

                                                                                  ______________________________________________

      






Victoria J. Zalewski, Admin. Clerk
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� We further find that when computing the employee’s compensation rate, consideration of the employee’s nontaxable health and welfare benefits is prohibited by AS 23.30.395(15). We believe strict application of the statutory language is required, despite a potentially “unfair” result.  See Konecky v. Camco Wireline, 920 P2d. 277 (Alaska 1996); Eagle Insurance v. AWCB, Alaska Superior Ct. No. 3AN-02-9505 (April 26, 2003).
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