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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHRYSTENA L. BAHR, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

JOB READY, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200219363
        AWCB Decision No. 04-0225

         Filed with AWCB Anchorage, Alaska

         on September 22, 2004


On August 24, 2004 at Anchorage, Alaska, the Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Rehabilitation Benefits Administrator (“RBA”) Designee’s determination finding the employee eligible for reemployment benefits.  The employee appeared telephonically and represented herself. Attorney Theresa Hennemann represented the employer and its insurer (“employer”). We closed the record at the conclusion of the August 24, 2004 hearing. 

ISSUE

Did the RBA Designee abuse her discretion under AS 23.30.041(e) when she found the employee eligible for reemployment benefits?


SUMMARY OF THE EVIDENCE

The employee injured her back in the course and scope of her employment on October 9, 2002.
 The employee was assisting a client, lost her balance injuring her left shoulder and low back. The issue on appeal is whether the RBA Designee abused her discretion when she found the employee eligible for reemployment benefits.   The following is a summation of the facts relevant to the issue before the Board.

The employee requested an eligibility evaluation for reemployment benefits on November 3, 2003.  Northern Rehabilitation Services Inc. (“NRS”) performed the evaluation.  Elisa Hitchcock, a rehabilitation specialist employed by NRS, interviewed the employee obtaining a listing of positions held by the employee in the 10 years prior to injury.
  In addition to the employee’s employment at time of injury, Ms. Hitchcock identified the jobs of file clerk, nurse assistant, waitress, and child monitor as jobs the employee held in the 10 years prior to injury.  Ms. Hitchcock also reviewed the employee’s education, work, and medical histories.   Ms. Hitchcock identified the appropriate job descriptions from the United States Department of Labor’s Selected Characteristics of Occupation’s Defined in the Dictionary of Occupational Titles (“SCODDOT”) for the aforementioned positions.  These job descriptions were provided to the employee’s treating physician, J. Michael James, M.D.  Ms. Hitchcock submitted her original eligibility evaluation to the RBA Designee on December 30, 2003.  However, Ms. Hitchcock was unable to make a determination of eligibility until Dr. James responded to the SCODDOT descriptions.

On January 23, 2004 Ms. Hitchcock submitted her addendum to the December 30, 2003 eligibility evaluation She reported that Dr. James approved, without modification, only the SCODDOT description for File Clerk I.   Ms. Hitchcock determined the employee met the requirements for this position after reviewing the SVP
 and the general education requirements identified by SCODDOT for File Clerk I.
 Ms. Hitchcock testified that she confirmed with the employee, her ability to do each task as described in the SCODDOT for File Clerk I by going through the File Clerk I job description line by line with the employee.  Ms. Hitchcock then reviewed the labor market for File Clerk I and “found that it exists with recent, current, and anticipated openings.”

Ms. Hitchcock researched the job availability and wages for File Clerks in Alaska and nationwide.
  She determined that on the day she conducted the research, that there was a viable labor market finding:

	Job Title
	# of Alaska Openings
	# of National Openings

	File Clerk
	6
	2,539

	Records Clerk
	11
	1,840

	Medical Records Clerk
	2
	902


Additionally, Ms. Hitchcock contacted seven businesses and found they employed 15 employee’s in a File Clerk I type job.  She also found an employer with one current opening at time of contact as well as recent and anticipated openings.  

On February 12, 2004, the RBA Designee reviewed Ms. Hitchcock’s report and found that she was “unable to make a determination of eligibility of reemployment benefits because the evaluation is incomplete.”
  The RBA Designee reasoned:

You conducted labor market survey but did not demonstrate that reasonable vacancies exist for that position in the labor market.  Your employer contacts revealed only one vacancy (we do not apply previous or anticipated vacancies) and your information from America’s Job Bank produced only 6 vacancies for file clerk in the state.  These vacancies are too few to be considered reasonable for a job with a specific vocational preparation (SVP) level of 3.

Please expand your labor market survey, applying employer contact information rather than job bank data.. . . 

On March 1, 2004, Ms. Hitchcock submitted her Revised Research Report and again concluded there was a viable labor market for File Clerk I locally and nationwide.  At hearing, Ms. Hitchcock testified regarding the protocol she follows when conducting a labor market survey, including the resources relied upon.  Ms. Hitchcock explained how she concluded that a viable labor market for a File Clerk I as defined by SCODDOT, exists in the market place.  In Alaska, there are an estimated 770 File Clerk I positions and nationally, there are an estimated 287,700 File Clerk I positions.
  File Clerks are employed in nearly every industry. She contacted 18 local businesses and found there were 19 current openings at that time with 67+ full-time and numerous part-time file clerks employed.  She also found a number of recent and anticipated openings for the position of File Clerk I.  Ms. Hitchcock conducted a job title search on America’s Job Bank
 and found the following openings:

	Job Title
	# of Alaska Openings
	# of National Openings

	File Clerk
	6
	2,732

	Records Clerk
	11
	2,050


Ms. Hitchcock also testified regarding the differences between a medical records clerk and a file clerk.  She testified that a medical records clerk handles medical files and is a specialized field with a higher SVP.  The file clerk, Ms. Hitchcock explained, is a much broader job title.  She testified that a file clerk could work in a number of different offices for a variety of employers and a variety of job designations.  Ms. Hitchcock provided the example of a File Clerk I in a construction office, where the position may be identified as a construction clerk.  Ms. Hitchcock stressed it was the substance of a job, not the title that controlled. A medical office may have file clerks that are not medical records clerks and medical clerks that are file clerks.  

Additionally, Ms. Hitchcock contacted 18 potential Alaska employers.  Ms. Hitchcock explained that even though a job was filled yesterday or the week before, that does not mean that the job will not become available again in the future.  Of those 18 potential employers contacted, nine had hired file clerks within the six months prior to the survey.  Six of the employers contacted believed they would be hiring in the near future.   Moreover, Ms. Hitchcock found 5 current job openings.  Several were in medical offices.  Ms. Hitchcock testified that she questioned each medical office to determine whether the available positions were “file clerk” positions or a “medical records clerk.”   Based on the responses to her questions, she determined they were “file clerk” positions.   In sum, Ms. Hitchcock concluded there was a labor market for file clerks within the State of Alaska as well as in the lower 49 and the employee was not eligible for reemployment benefits.

The results of the March 1, 2004 Revised Report served as the basis for the March 18, 2004 – Reemployment Benefits Eligibility Evaluation Addendum #2.  In addendum #2, Ms. Hitchcock reaffirmed her earlier finding that the employ was not eligible for reemployment benefits.

However, the RBA Designee disagreed and determined that the employee was eligible for reemployment benefits.

The evaluation rehabilitation specialist’s recommendations.  Elisa Hitchcock reports that Dr. James has indicated that your predicted permanent physical capacities are less than those required of you job at time of injury and of jobs you held in the 10 years prior to your injury, except for the job of file clerk.  Your physical capacities are as great as those required of a file clerk, a job you held long enough to meet the specific vocational preparation (svp) level.  An expanded labor market survey was requested and was conducted by Ms. Hitchcock and demonstrated that there are not reasonable vacancies available in the labor market for that file clerk.  She found only three vacancies and that does not, in my opinion, meet reasonable vacancies for employment.  Recent and future job openings are not applied in these labor market surveys.  8 AAC 45.525(b)(4) states in part “. . . The rehabilitation specialist shall if the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.”  Your employer is unable to offer alternative employment per AS 23.30.041(F)(1).  You did not receive vocational rehabilitation for a previous workers’ compensation claim.  And, you have or are expected to have a permanent partial impairment at the time of medical stability.

Other: Ms. Hitchcock noted, in her labor market survey that medical employers’ file clerks were known as medical records clerks and included that information in her file clerk labor market survey conclusions.  However, medical records clerk has it’s own DOT number, 245.362-010, and the svp of 4 (3 – 6 months) is not met.  Your work history notes your employment as a Filer clerk I for Job Ready from 11/02 – 12/15.  You have no work experience as a medical records clerk.  Your past work experience as a Nurse Assistant and it’s [sic.] transferable skills could not be applied to the medical records clerk position.

The employee disputes that she has the skills necessary to compete in the labor market for File Clerk I.  She testified that she does not know computers and cannot type 35 words per minute. The employee argued that her brief period experience as a File Clerk I should not be considered.  She testified the “file clerk” position she was placed in was a light duty position created by the employer after the employee was injured on the job. It was not a “real” position where she could gain marketable skills.  During the time she was a file clerk, the employee’s primary function was to move papers from one file to another.  She did not use a computer or other office equipment.  Nor did she receive any training on office equipment and computers.  In support of her argument, the employee directed the Board’s attention to employer’s hearing brief exhibit H, page 7 of 10, the job description for a file clerk in Anchorage at a physician’s office.  That position required 3 months of experience, the ability to type 35 words per minute and operate standard office equipment.  It also required the ability to enter data on a computer.  The SCODDOT for “File Clerk I” does not mention computer skills or typing ability.  Therefore, it does not accurately represent the market place. The employee questioned how she could be expected to compete in the labor market when she has none of the required skills.  Because she (the employee) cannot compete in the File Clerk labor market, the RBA Designee was correct and did not abuse her discretion when she found the employee eligible for reemployment benefits. 

The employer argues that the RBA Designee abused her discretion when she determined a labor market did not exist for a File Clerk I.  The employer argues that the RBA Designee does not dispute that the employee had the skills and abilities to return to file clerk work.  Nor did the RBA dispute whether the employee has the physical capacities and meets the SVP for a File Clerk I under SCODDOT. 

The employer argues that it was an abuse of discretion for the RBA Designee to exclude recent and anticipated job openings.   The RBA considered only the actual job openings on the day of the labor market survey. Additionally, she failed to consider the number of file clerk positions available nation wide. Finally the RBA Designee abused her discretion when she looked at the title of the position versus the substance and would not consider the Medical Clerk as part of the “file clerk” labor market.  Finally, the employer argued that the employee’s concerns regarding her lack of computer skills is not relevant under Koneckey
.  
FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Standard of Review

Under AS 23.30.041(o) the Board must, “uphold the decision of the [RBA Designee] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA Designee].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court “has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  Improper application or failure to properly apply the controlling law is also an abuse of discretion.
 

Abuse of discretion is also legislatively defined in the Administrative Procedure Act.   It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . ..  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Superior Court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in our review of an RBA or RBA Designee determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
   If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, it concludes that the RBA designee abused his or her discretion, remand the matter for reexamination of the evidence and any necessary action(s).

The task of determining whether an abuse of discretion has taken place is aided by the Board’s practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
   If additional evidence is admitted, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA Designee’s decision is not supported by substantial evidence we conclude that the RBA Designee abused her discretion and remand the matter for reexamination of the evidence and necessary action by the RBA.


B.
Did the RBA Designee Err when She Found the Employee Eligible for Reemployment Benefits?

AS 23.30.041(e) provides in part:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 
   (1) the employee's job at the time of injury; or 
   (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to the [SVP] codes as described in the [SCODDOTs].
We have previously held that the term "or" at the end of AS 23.30.041(e)(1) is to be read disjunctively, that either work the employee performed at the time injury, or work held within the last ten years can render an employee not eligible for reemployment benefits.
 As defined by the legislature, “labor market” requires the RBA Designee look beyond the employee’s residence or the State of Alaska.
  It requires the RBA Designee take into consideration employment opportunities in other states.
  Failure to strictly adhere to the requirements of AS 23.30.041 is an abuse of discretion. Our Supreme Court has taken a "bright line" approach to reemployment benefits, holding that the RBA, his Designee or the Board cannot add additional requirements to section AS 23.30.041, and that no exceptions, express or implied should granted, even if it results in a harsh or unrealistic outcome.
  We generally “defer to the RBA's expertise when construing regulations adopted by the Board to implement the reemployment benefits program which he administers.” 
 

We find the RBA Designee disregarded AS 23.30.041(r)(3) when she failed to consider nation wide employment opportunities. Improper application or failure to properly apply the controlling law is an abuse of discretion.
    We find, on the record before us that the RBA Designee’s finding of eligibility is not supported by substantial evidence and is therefore reversed and remanded for the RBA Designee to determine whether or not a labor market exists, as defined by all of the provisions of AS 23.30.041(r)(3).


Applying the substantial evidence standard of review, the Board may not reweigh the evidence or draw our own inferences from the evidence. Under AS 23.30.135, we conduct our investigation or inquiry in the manner, which best ascertains the rights of the parties.



ORDER

​The RBA Designee’s April 7, 2004 eligibility determination is reversed and remanded for the RBA Designee to determine whether or not a labor market exists, as defined by all of the provisions of AS 23.30.041(r)(3).

Dated at Anchorage, Alaska on September 22, 2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli, Designated Chair







____________________________                                






S.T. Hagedorn, Member







____________________________                                






Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRYSTENA L. BAHR employee / respondent; v. JOB READY, INC., employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 200219363; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 22, 2004.
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