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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GREG W. DURRETT, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

VECO ALASKA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO,

                                                  Insurer,

                                                            Respondents.
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)
	          FINAL DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200213883
        AWCB Decision No.  04-0228

         Filed with AWCB Fairbanks, Alaska

         on September 24, 2004


We heard the employee’s petition for reconsideration of AWCB Decision No. 04-0208 (August 30, 2004), in Fairbanks, Alaska on the basis of the written record, on September 23, 2004.  The employee represented himself.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  We closed the record when we met to consider the petition on September 23, 2004.

ISSUE

Shall we reconsider our decision and order modifying and terminating the employee’s eligibility for reemployment benefits, AWCB Decision No. 04-0208 (August 30, 2004) under AS 44.62.540?

SUMMARY OF THE EVIDENCE

While working as a general maintenance technician for the employer at Prudhoe Bay, Alaska, the employee injured his lower spine when he slipped on an icy surface in October 2002 and on November 30, 2002,.
  He was treated by his family physician, Michael Moser, M.D., who ordered physical therapy,
 and restricted the employee from work on February 6, 2003.
  Neurosurgeon Lewis Kralick, M.D. recommended evaluation of the employee for pain management.
  On June 25, 2003, Francine Pulver, M.D., noted the employee’s current back and leg complaints began after his November 30, 2002 work injury,
  diagnosed low back pain with bilateral referral into his legs, and multilevel degenerative disc disease and stenosis,
 and provided a course of medications and epidural steroid injections.
  On September 30, 2003, Dr. Pulver rated the employee with a lumbar category II permanent partial impairment (“PPI”) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th edition (”AMA Guides”),
 and recommended the employee be retrained into light duty work.
  

The employer provided temporary total disability (“TTD”) benefits,
 medical benefits, and reemployment benefits.  In a letter on July 14, 2003, the employer requested the Reemployment Benefits Administrator (“RBA”) to assign the employee for a reemployment benefit evaluation.
  On September 16, 2003 Dr. Pulver reviewed job analyses for General Maintenance Technician, Insulator and Expediter, Truck Driver-Light, Laborer, and Carpenter, the work employee had performed during the 10 years preceding his injury, but she felt the employee did not have physical capacity to return to any of those positions.
  In her eligibility evaluation report on September 26, 2003, rehabilitation specialist Farooz Sakata recommended the employee be found eligible for reemployment benefits.
  The RBA Designee Mickey Andrew found the employee eligible for reemployment benefits in an eligibility determination dated October 8, 2003.
  The employer provided reemployment benefits under AS 23.30.041.
  Rehabilitation specialist Sakata developed a reemployment plan to train the employee as an Accounting Clerk.
  The parties signed the reemployment plan on March 10, 2004.  The employee began coursework for the plan on May 17, 2004.
   

On September 19, 2003, psychiatrist James Robinson. M.D., Ph.D., performed an employer’s medical examination
 of the employee.  In an October 28, 2003 addendum report, Dr. Robinson rated the employee with a Category II DRE five percent PPI rating under the AMA Guides, but indicated he believed this impairment resulted from the degenerative processes in his lumbar spine,
 and did not believe the employee’s November 2002 injury increased his PPI rating.
  In a letter to the employer’s workers’ compensation insurance adjuster on June 7, 2004, Dr. Pulver indicated the employee suffered multi-level degenerative joint and disc disease, which may have been exacerbated by his work.
  Dr. Pulver indicated she agreed with Dr. Robinson that the employee’s 5 percent PPI pre-existed his work injuries.
  

The employer filed a petition for modification of the RBA determination of eligibility on February 4, 2004,.
 asserting that the new medical report from Dr. Robinson shows the employee suffers no ratable permanent impairment from his work injury, and requesting the modification of the RBA determination and termination of the employee's reemployment benefits. 

In an August 26, 2004 hearing, the employee argued his physician initially attributed his PPI to his work, but later inexplicably changed her mind.  He asserted that even Dr. Robinson could not definitively rule out his PPI being related to his work.  He requested that we send him to another, independent  medical examination, under AS 23.30.110(g).  The employer argued that both the employer’s physician and the employee’s physician agree that he suffers no ratable impairment from his 2002 work injury.  It asserted the medical record is now clear and consistent on this point, and the employee is not eligible for reemployment benefits under AS 23.30.041(f)(3).  The employer argued that in our decisions in Riebe V. Fairbanks Gold Mining, Inc.
 and Brown v. BBNA,
 we modified RBA determinations in precisely this situation. 

In AWCB Decision No. 04-0208 (August 30, 2004), we found the record contained no rating of the employee under the AMA Guides, which is attributed by a physician to the employee’s 2002 work injury.  We concluded there was no basis, on the present record, to find (or expect) a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, based on the evidence in the present record, we could not find the employee eligible for benefits under AS 23.30.041.  Based on our review of the record at the time of our hearing, in light of AS 23.30.041(f)(3) we could not find substantial evidence to support the RBA designee's determination.  Accordingly, we found an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  Under AS 23.30.130, we modified the RBA determination, and granted the employer’s petition to terminate benefits under AS 23.30.041.

The employee filed a petition for reconsideration
 of that decision.  In the petition, the employee asserted there was substantial evidence to support the eligibility determination of the RBA Designee, when she made her decision.  He argued we erred when we reweighed the evidence, and terminated reemployment benefits, justifying reconsideration and reversal of our termination of benefits.

We closed the record to consider the petition on September 23, 2004, our final meeting date within the 30-day reconsideration period provided by AS 44.62.540.  The employer did not respond to the petition by the time we closed the record.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

 (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

 (b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the employer’s petition, we have examined the written record of this case, the hearing testimony, and our decision and order.  Because the employer asserts we erred, as a matter of law, when we re-examined and reweighed the evidence related to the employee’s eligibility for reemployment benefits, we will exercise our discretion to reconsider our August 30, 2004 decision under AS 44.62.540.

II.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

Under AS 23.30.041(d), a party may appeal an RBA eligibility determination to us within 10 days, and we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  We have applied the same evidentiary standard to reviews of RBA eligibility determinations under a petition for modification of an RBA determination under AS 23.30.130, as well as to direct appeals under AS 23.30.041(d).

Because AS 23.30.041(d) provides a specific and unique mechanism for appealing the RBA determinations of eligibility, we do not attempt to apply the general provisions of AS 23.30.130 to alleged mistakes of fact in an RBA determination.
  However, we do apply AS 23.30.130 to changes in condition affecting reemployment benefits and vocational status.
  


The employee timely requested that we reconsider our modification, under AS 23.30.130(a), of the RBA eligibility determination.
  He argued that the RBA Designee had substantial evidence in the record, supporting her determination of eligibility at the time of her decision.  We find this is a cogent argument concerning the record that was available at the time of the eligibility determination, for purposes of an appeal of that determination under AS 23.30.041(d).  The RBA Designee’s determination found the employee eligible for reemployment benefits, in part, because his treating physician anticipated he would eventually have a PPI rating related to his 2002 work injury.  In point of fact, the employer accepted the determination at the time it was issued, and provided reemployment benefits, and no appeal was lodged.     

Nevertheless, in the instant case, the employer identified specific evidence from physicians developed after the RBA determination, and asserted that the record has changed,  It asserted the record now shows the employee does not have PPI attributable to his work with the employer.  The employer argued this should render the employee not eligible for reemployment benefits under AS 23.30.041.  Accordingly, we considered the employer’s petition as a request for modification under AS 23.30.130 in light of the whole record, including the new evidence concerning the employee’s condition.  

AS 23.30.041(f) provides, in part: “An employee is not eligible for reemployment benefits if .  .  .  .

(3)  at the time of medical stability no permanent impairment is identified or expected.  AS 23.30.190 provides, in part: “(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .”  AS 23.30.190(b) mandates that PPI ratings must be calculated under the AMA Guides.  In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the AMA Guides also control the determination of permanent impairment under AS 23.30.041(f)(3), and denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.

Once again reviewing the record, we note that Dr. Pulver initially reported to the rehabilitation specialist that an impairment related to the employee’s work injury was expected.  However, Dr. Pulver eventually clarified that the employee’s PPI pre-existed the work injury, and the 2002 work injury contributed no additional PPI.  Based on our review of the entire medical record, we find no rating of the employee under the AMA Guides attributed by a physician to the employee’s 2002 work injury.  We again conclude there is no basis, on the basis of the present record, to find (or expect) a determination of permanent impairment, as required under AS 23.30.041(f)(3).  

Based on our review of the present record in light of AS 23.30.041(f)(3), especially considering the June 7, 2004 letter of Dr. Pulver, we find a change of conditions reflected in the record.  We cannot find substantial evidence in the present record to support the RBA designee's earlier determination.  In light of the full present record, we find an abuse of discretion by the RBA, within the meaning of AS 23.30.041(d).  Under AS 23.30.130, we must confirm our August 30, 2004 modification of the RBA determination.  We must deny the employee’s petition for reconsideration, and confirm our grant of the employer’s petition to terminate benefits under AS 23.30.041.

ORDER

Under AS 44.62.540, we deny and dismiss the employee’s petition for reconsideration of AWCB Decision No. 04-0208 (August 30, 2004).  That decision and order is affirmed, in all respects.

Dated at Fairbanks, Alaska this 24th day of September, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Chris N. Johansen,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order On Reconsideration in the matter of GREG W. DURRETT employee / petitioner; v. VECO ALASKA, INC., employer; ALASKA NATIONAL INS CO, insurer / respondents; Case No. 200213883; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 24th, 2004.

                             

   _________________________________


                             



Victoria J. Zalewski, Admin. Clerk
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