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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	ALTA R. HARRINGTON, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SEA HAWK SEAFOODS,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY 

ASSOCIATION,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200018696
      AWCB Decision No.  04-0230 

       Filed with AWCB Anchorage, Alaska 

       on September 24, 2004


On August 25, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s appeal of a discovery order of the prehearing officer.  The hearing was based on the written record.  The employee appeared pro se.  The employer was represented by Michael Budzinski, attorney at law.  The record closed on August 25, 2004, when the Board convened as a two member panel pursuant to AS 23.30.005.

ISSUE
Did the workers’ compensation officer abuse her discretion in her June 9, 2004 prerhearing discovery order?


SUMMARY OF THE EVIDENCE
The employee was employed as a caterer-cook for the employer.  At the time of the claimed injury to her hands, she was 53 years of age.  She filed a report of injury on October 16, 2000, alleging that injury occurred due to repetitive motion of hands and knees.
 The employee again filed a claim seeking payment of medical costs associated with the same alleged injury on December 11, 2000.
   In her subsequent July 27, 2001 claim, she stated she noticed that her hands began to “…ache after constant fish washing, pans, silverware, cooking prepping all by hand.  Cooking for an estimated 250 people three times a day, working 12 hr days seven days a week, cleaning, doing oven, bathrooms, laundry area, kitchen & pantry, stocking foods.”
  The employee sought medical costs, temporary total disability (TTD), reemployment benefits, reimbursement for packing expenses, travel expenses from Anchorage, penalty and interest.  The following summary of the facts is not intended to be exhaustive but is rather to suggest the nature of the controversy and issues which have arisen between the parties since the claims were filed.

The employer accepted the claim and began paying TTD as of August 22, 2000.
  David Allen, M.D., treated the employee beginning July 25, 2001, for degenerative arthritis and residual carpal tunnel syndrome after right and left releases were performed in January 2001.  Dr. Allen recommended job retraining to allow her to return to work to an eight hour job with restrictions of four hours total standing/walking daily, occasional squatting and repetitive hand use limited to 30 minutes continuously followed by 30 minutes without hand use.

On January 23, 2001, the employee requested a vocational rehabilitation review.
  A rehabilitation specialist was selected to perform an eligibility evaluation.
  The employee was found eligible and a rehabilitation plan was developed.
  However, the employer has not signed the plan.  By petition filed May 3, 2004, the employer seeks a modification under AS 23.30.130 of the RBA’s previous eligibility determination.  The employer asserts that medical information obtained after the eligibility determination suggests that the employee is not eligible, her condition is not work related and she has no permanent impairment.

On October 16, 2003, the employee was seen for an independent medical evaluation at the request of the employer.  Menachem Meller, M.D., reviewed the employee’s medical records.  The employee reported to him that she worked for the employer from July 5, through July 30, 2000, and left employment with Sea Hawk July 31, 2000.
  She further reported that she had not returned to work since July 31, 2000.  Dr. Meller concluded that the employee’s carpal tunnel and osteoarthritis were both pre-existing and not aggravated or worsened by work in any way.  He opined that two weeks of kitchen work is not sufficient to fill the criteria for repetitive injury which would cause the employee’s conditions.  He concluded that the working conditions were not a cause of injury or the subsequent disability.  He added that kitchen duties are not usually the type of work duties which lead to carpal tunnel syndrome.  He added that standing on a concrete floor would not cause, aggravate or worsen the employee’s underlying osteoarthritis.  He also found symptoms of secondary gain.  He also concluded that she has no permanent partial impairment (PPI) with regard to her carpal tunnel syndrome (CTS) or her knees.

Based on Dr. Meller’s report, the employer wrote to the employee on November 21, 2003, informing her that her claim probably should have been denied at the onset with no benefits being paid to her.  The employer proposed prospective modification of the employee’s claim under AS 23.30.130, and that her benefits be terminated.  The employer also made a settlement proposal.

On December 22, 2003, the employer controverted the employee’s permanent partial disability based on Dr. Meller’s report of October 16, 2003 stating that the employee’s work activities were not a substantial factor in her bilateral carpal tunnel or osteoarthritis condition in both knees.  Dr. Meller claimed that both conditions were pre-existing and were not aggravated by work activities.
  On April 27, 2004, the employer filed another controversion maintaining that the employee had no PPI as to her knees or CTS based on Dr. Meller’s report.

The employer answered the employee’s July 29, 2001 claim on April 28, 2004.
  It maintains that medical and transportation costs are unreasonable and/or unrelated to the employee’s July 13, 2000 injury, and that the employee is not entitled to reemployment benefits, penalties, interest and other reimbursement for travel and packing expenses.  The employer affirmatively contends that discovery regarding the issues is necessary, that the last injurious exposure rule may be applicable, that work did not cause the employee’s disability, that her injury or illness stems from a long-standing preexisting condition and work is not a substantial factor in the injury or disability.
 

On May 3, 2004, the employer requested that the employee execute releases to allow the investigation of the claim to proceed.  The specific releases requested to be signed included a medical records release, general medical release with listed providers, a general medical release, a pharmaceutical release, a Valdez Community Hospital release, a St. Joseph Medical Center release, an employment records release, unemployment insurance records release, an unemployment records release for the state of Pennsylvania, governmental agency records release, education and rehabilitation records release and social security records release.  The employer’s letter also set out the terms of AS 23.30.107(a)  which advised the employee of the right to request a protective order.
  

On June 9, 2004, a prehearing conference was conducted at which time the question of a protective order was raised by the employee.  The employee refused to sign the proferred releases and hung up from the telephonic conference.  The employer then proceeded to review the releases with the workers’ compensation officer conducting the prehearing. The public assistance and unemployment releases were withdrawn by the employer.  The prehearing conference summary was then issued finding that releases asking for medical information and a pharmacy release were relevant to the employee’s claims.  The employee was ordered to sign the medical and pharmacy releases.
  The employee appealed the order directing the employee to sign medical and pharmacy releases.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
STANDARD OF REVIEW
Under AS 23.30.108(c), the Board must uphold a board designee’s discovery decision absent “an abuse of discretion.”  The Alaska Supreme Court has stated that abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska,
 and Tobeluk v. Lind.
 Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v Collier.
  

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record. AS 44.62.570.
On appeal to the courts, the Board’s decision reviewing the designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.

Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must be upheld.”  Miller v. ITT Arctic Services.
 

B.
DISCOVERY DETERMINATION

AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.

Information is discoverable under the Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some relationship or connection to the injury.”
  

In the instant case, the employee objected to the release of information from her medical providers and pharmacies where she obtained services.  The prehearing officer ordered the employee to sign the releases in accordance with AS 23.30.108.  The prehearing officer found that the release request was relevant to the claims the employee has made.  We find the prehearing officer did not abuse her discretion by ordering the employee to supply releases for medical treatment and pharmacies.   These types of releases are a standard form of release in workers’ compensation proceedings.  Granus v. Fells,
 referencing Smith.
  The Board concludes that the information to be obtained through signing the releases in question is likely to lead to relevant evidence and will aid in the resolution of the issues in this case.


ORDER
The Board affirms the prehearing officer’s  June 9, 2004 prehearing conference order.  The employee is directed to sign the releases in question.  The employee’s petition is denied and dismissed.

Dated at Anchorage, Alaska this 24th day of  September, 2004.
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S. T. Hagedorn, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALTA R. HARRINGTON, employee / applicant, v. SEA HAWK SEAFOODS, employer, and ALASKA INSURANCE GUARANTY ASSOCIATION, insurer / defendants; Case No. 200018696; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 

24th day of September, 2004.

                             
_________________________________

                                                                                                            Shirley A. DeBose , Clerk
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