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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LARRY M. LYNGBY, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

TREELINE ELECTRIC ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS CO,

                                                  Insurer,

                                                            Defendants.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200301866
        AWCB Decision No.  04-0233 

         Filed with AWCB Fairbanks, Alaska

         on September 27, 2004


We heard the employee’s appeal of a reemployment benefits administrator designee (RBA) decision at Fairbanks, Alaska on August 11, 2004.  The employee represented himself. Attorney Krista Schwarting represented the defendants. We closed the record at the end of the hearing.

ISSUES

Shall we affirm the RBA’s denial of an eligibility evaluation for reemployment benefits due to the absence of unusual or extenuating circumstances for the lateness of the employee’s request? 

SUMMARY OF THE EVIDENCE
The employee experienced right ankle pain when he slipped and fell on ice while working for the employer as a wireman in Shishmaref on or about February 14, 2003. The employee sought medical treatment that same day at Norton Sound Regional Hospital in Nome. The attending physician ordered x-rays of the right ankle, which demonstrated tibiotalar dislocation with medial movement of the distal tibial shaft. The doctor treated the ankle and referred the employee to Providence Hospital in Anchorage for further treatment. 

The following day, the employee flew to Anchorage and was evaluated by Michael Eaton, M.D.  Dr. Eaton diagnosed the employee with a dislocation of the right ankle and small fractures of the medial and lateral malleoli. He recommended open reduction and internal fixation surgery, which was performed that day. Providence Hospital discharged the employee on February 17, 2003. The employee continued to follow up with Dr. Eaton after the surgery, who recommended that the employee remain off work for a period of two months. 

Adjuster Angela Rudd testified she wrote to the employee on March 5, 2003, notifying him of his right to request a reemployment benefits eligibility evaluation. In this letter, Rudd informed the employee that if he wished to pursue reemployment benefits, he should request them within ninety days of his date of injury. The employee acknowledged receipt of this letter by signing at the bottom of it and dating his acknowledgement March 18, 2003. 

On March 10, 2003 Dr. Eaton ordered right ankle x-rays, which were read as demonstrating good position and alignment of the fracture. On April 14, Dr. Eaton re-evaluated the employee and recommended that he remain off work for an additional month due to his inability to bear weight on the ankle. When Dr. Eaton re-evaluated the employee on May 13, he again found that the employee was unable to return to work at any position that required him to be on his feet all day, such as the job held at the time of injury. He opined, however, that the employee could return to modified work if it were primarily sedentary in nature. 

On July 23, 2003, Dr. Eaton re-evaluated the employee and noted that he still should not return to any job that required prolonged standing or walking. Dr. Eaton "recommended that he contact his workers' compensation insurer to discuss whether there is a possibility of vocational rehabilitation, because I told him there is a significant possibility that he will be permanently unable to return to work requiring prolonged standing and walking." 

The employee returned to Dr. Eaton on January 27, 2004 for re-evaluation. Dr. Eaton found the employee's condition medically stable and released him to a trial of unrestricted work. During the office visit, Dr. Eaton repeated his concerns, expressed at the previous evaluation, that the employee might not be able to tolerate full-time work on his feet. He also referred the employee for a permanent partial impairment rating. 

On March 30, 2004, Larry Levine, M.D., performed a permanent partial impairment evaluation. He assessed a 5% whole person impairment rating for the employee's right ankle condition. 

On April 16, 2004, the employee returned to Dr. Eaton. He informed Dr. Eaton that he had attempted to return to work as a wireman, but had been physically unable to perform the work due to his inability to remain on his feet all day. Dr. Eaton again recommended the employee undergo vocational rehabilitation. 

Meanwhile, on March 30, 2004, the employee requested a reemployment benefits eligibility evaluation. He attached a letter to his request, stating that he had not requested an evaluation sooner because he thought he would be able to return to work at the job held at the time of injury. He indicated that he had recently attempted to return to work for a different employer, Haakenson Construction, but had been unable to perform the work. The employee also noted that Dr. Levine had informed him that he could not return to work as an electrician. 

The RBA reviewed the employee's request and denied his request for an eligibility evaluation. She found that the employee had requested an eligibility evaluation later than ninety (90) days after the employer learned of the injury. She further found that the employee first learned of the possibility that he might be unable to return to the job held at the time of injury at his July 23, 2003 evaluation with Dr. Eaton. As such, the RBA determined that the employee should have requested an eligibility evaluation within ninety days of that appointment. She concluded that the employee had not demonstrated unusual and extenuating circumstances for waiting to request an eligibility evaluation until more than seven months after Dr. Eaton raised concerns about his ability to continue wireman work. Therefore, she denied his request for an eligibility evaluation.  

On April 22, 2004, the employee filed a workers' compensation claim requesting review of RBA's decision.  At hearing, the employee admitted that he was late in filing the request for an eligibility evaluation, but explained that he did not hear Dr. Eaton’s instructions, and that he was trying very hard to complete his requirements to achieve a promotion off his union’s “Book 2” list, which would allow him to accept less physically rigorous job assignments.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act provides another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

 AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).

B. ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

Under AS 23.3 0.041 (c), the reemployment benefits administrator has the authority to determine who is entitled to a reemployments benefits eligibility evaluation. To be entitled to an eligibility evaluation, an injured employee must meet certain requirements. The first requirement is found at AS 23.30.041(c), which provides in pertinent part: 

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual or extenuating circumstance that prevents the employee from making a timely request. 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's decision was supported by substantial evidence and therefore reasonable.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation  statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). Therefore, following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.

Based on the employee's testimony concerning his injury, disability, work experience and lack of retraining, we find he has provided substantial evidence that he is entitled to reemployment benefits.  To rebut the presumption, the employer submitted evidence that he was late in requesting such benefits. We find this is substantial evidence to overcome the presumption, and we find the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.

Based on our review of the entire record, we find there was substantial evidence to support the decision of the RBA that the employee was ineligible for reemployment benefits. Under subsection (c), an employee may be disqualified from receiving an eligibility evaluation if he fails to request the evaluation within 90 days following the injury. Here, it is undisputed that the employee failed to timely request an eligibility evaluation. The employee reported a work injury on February 14, 2003, but waited until March 30, 2004, more than a year later, to request reemployment benefits. His request is untimely under subsection (c). 

The board has the discretion to forgive tardiness during the initial 90-day period of time, and typically does so if the injured employee did not have an understanding of the extent of his disability.  In this case, if the employee were not previously aware of the initial 90-day limitations period for requesting reemployment benefits, we find he learned of it when Adjuster Rudd sent him a letter in March 2003 informing him of his right to request an eligibility evaluation. The employee acknowledged this information by signing at the bottom of this letter on March 18, 2003. 

To determine when the 90-day limitations period commences, the entire record must be reviewed to determine when the employee knew or should have known that he might not be able to return to the job performed at the time of injury. Here, a review of the entire record establishes that the employee had the requisite knowledge that he may not be able to return to work as a wireman long before he requested an eligibility evaluation. 

Specifically, on May 13, 2003, Dr. Eaton informed the employee that he did not believe he could return to work at a job that required him to be on his feet all day, as the wireman position did. Instead, he recommended that the employee consider more sedentary work. On July 23, 2003, the employee also informed Dr. Eaton that prospective employers did not want to hire him as a wireman due to his limp. At that appointment, Dr. Eaton unequivocally informed the employee that there was a "significant possibility" that he would be unable to return to work as a wireman.   He recommended that the employee "contact his workers' compensation insurer to discuss whether there is a possibility of vocational rehabilitation. . . .” 

Thus, we find the employee knew or should have known no later than July 23, 2003, that the injury "may permanently preclude" his return to the job held at the time of injury. AS 23.30.041(c). The fact that the employee may not have known with absolute certainty that he would not be able to return to the job held at the time of injury is irrelevant, as the law does not excuse an "employee from requesting an evaluation until the employee receives objective medical evidence of permanent disability." Jerry v. Chandler Corp., AWCB Decision No. 04-0039 (February 13, 2004) (citing Light v. Sealaska Corp., AWCB Decision No. 89-0210 (August 18, 1989)). Rather, the board has consistently found that .041(c) "merely requires evidence that the injury 'may' permanently preclude the employee from returning to his/her occupation at the time of injury. Thus, the possibility that the employee might not be able to return to work is sufficient to trigger the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c)." Id. 

As of July 23, 2003, the employee was charged with the knowledge that he might need retraining, and this started any delayed 90-day limitations period for requesting an eligibility evaluation. Hence, we find the employee should have requested reemployment benefits by the end of October 2003; however, the employee waited until another five months had passed before making his request in March 2004. 

In sum, we find the RBA sufficiently reviewed the facts and explained in her decision why she did not believe there were unusual and extenuating circumstances present in this case. Her written decision enunciates a substantial basis for her determination; that pertinent law requires timely requests, but the employee waited too many months following the office visit at which his attending physician made clear that he may need to consider vocational retraining. In so ruling, we find the RBA acted reasonably, based on existing facts and law. By definition, her actions could not have constituted an abuse of discretion. Accordingly, we affirm the RBA's denial of a reemployment benefits eligibility evaluation. 

ORDER

The RBA's denial of the employee’s request for a reemployment benefits eligibility evaluation is AFFIRMED. 

Dated at Fairbanks, Alaska on September 27th , 2004.
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              Chris Johansen, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LARRY M. LYNGBY employee / applicant; v. TREELINE ELECTRIC, employer; ALASKA NATIONAL INS CO, insurer / defendants; Case No. 200301866; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 27th , 2004.
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Victoria J. Zalewski, Admin. Clerk
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