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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICHARD A. JONES, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

DEBENHAM ELECTRIC SUPPLY CO. INC.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON INS. CO.,

                                                  Insurer,

                                                            Defendant.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  198607660
        AWCB Decision No.  04-0238

         Filed with AWCB Anchorage, Alaska

         on October 1, 2004


We heard this matter at Anchorage, Alaska on September 2, 2004.  The employee appeared, and represented himself.  Attorney Robert Griffin represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUES
1. Whether the employer is responsible for medical costs related to the employee’s right knee condition.

2. Whether the employer is responsible for continuing, non-narcotic medical costs associated with the employee’s back condition (epidural steroid injections).  

3. Whether to order the employer to secure a bond to cover future medical benefits.  

4. Whether to award penalty and interest if the employee prevails.  


SUMMARY OF THE EVIDENCE
The issues presently before us are limited;  our recitation of the facts are limited to those necessary to decide the issues outlined above.  The employee claims he injured his low back while working as a salesman for the employer on April 6, 1986.  After a trial with conservative care, ultimately a laminectomy and fusion was performed at L4 on August 14, 1986.  

The employee first complained of right knee pain on September 22, 1986, when he reported to the emergency room after walking his dog.  The employee testified at the September 2, 2004 hearing regarding his mechanism of injury.  In essence he reported he was in his garage and turned his upper body, but his right leg did not pivot and he felt immediate pain.  The emergency room records reflect that the employee could not fully extend his right knee.  On September 29, 1986 the employee was diagnosed with a “knee sprain, post injury to right lateral meniscus” and “low back pain . . . showing some evidence of improvement,” subjectively.  On January 16, 1987 the employee underwent arthroscopic surgery on his right knee, and a lateral meniscal tear was found, and an arthroscopic lateral menisectomy was performed.  

The employee continued to receive conservative care, including physical therapy, massage therapy, and narcotic and anti-depressive medications.  The employee continued to treat for his back and knee complaints until a compromise and release agreement (C&R) was executed by the parties, and approved by the Board on January 12, 1989.  When the parties executed the 1989 C&R, both were represented by competent counsel.  We incorporate by reference the facts as agreed upon in the C&R.  The C&R primarily concerned the parties disputes regarding the employee’s reemployment benefits, and his attempts at retraining and which career path he was best suited for.  In exchange for $30,000.00, the employee agreed to waive all benefits, excluding partial medical benefits.  Specifically, the only benefit retained was:  “The employee specifically retains medical benefits (other than additional narcotics and physical therapy) for his back in accordance with the Alaska Workers Compensation Act.”  Handwritten into the C&R was the following breakdown:  “PPD = $7,000 / TTD = $12,500. VR Costs (Plan) = $10,750.”  Under the section of the C&R captioned “FULL COMPROMISE” is the following recitation:  

The parties declare and represent that the injuries and disabilities sustained by the employee and his recovery therefrom are uncertain and indefinite, and that all the employee’s injuries and disabilities may not now be fully known, and may be more numerous or more serious than now expected.  In making this release and agreement, it is understood and agreed that the employee relies solely on his own judgment of the future development, progress and result of his said injuries and disabilities, known and unknown.  

Further, RICHARD A. JONES has not been influenced to any extent whatsoever in making this Compromise & Release by any representations or statement regarding his said injuries and disabilities, or the legal liability thereof, or regarding any other matters, made by the party or parties who are hereby released, or by any person or persons representing said party or parties.  RICHARD A. JONES accepts this above-mentioned sum in full settlement and satisfaction of all claims or demands whatsoever for injuries and disabilities, known and unknown.  This includes all claims for past or future temporary total disability, past or future temporary partial disability, additional permanent partial disability (of a scheduled or unscheduled nature), permanent total disability, any compensation rate adjustment, and vocational rehabilitation benefits.  The claimant specifically retains future medical benefits under Alaska Workers Compensation Act for his back.  (Emphases added). 

In the attached “Addendum to Compromise and Release” filed with the C&R, the parties acknowledged the different plans contemplated by the parties.  The employee preferred a “Medical Laboratory Technician” plan, lasting 88 weeks for a total cost of approximately $28,100.00.  The employer preferred  a “Computer Programmer” plan, lasting  25 weeks for a total costs of approximately $14,400.00.  

The employee testified at the August 2, 2004 hearing that he ultimately completed his medical training, and is now working as a medical technician.  He testified he is only able to continue to work with the assistance of medications and treatment at his pain clinic.  

Regarding his right knee condition, the employee testified at the August 2, 2004 hearing that he and his medical providers knew of his knee condition in 1986.  Specifically, the employee testified that he knew of the knee condition, and its controversy prior to executing the 1989 C&R, and accepting the $30,000.00 settlement amount.  

In his January 8, 1987, physician’s report, Ross Burdenell, M.D., checked the box that the employee’s right knee condition is related to his 1986 back injury.  Dr. Brudenell diagnosed a “medial meniscus tear, probably displacing buckethandle” of the employee’s right knee.

At the August 2, 2004 hearing, the employee was allowed to make an offer of proof regarding anticipated testimony of his current pain management physician, Dr. Davis Peterson.  The employee averred that Dr. Davis Peterson would testify that the employee’s right knee condition is related to his 1986 injury, and that his current need for knee treatment, and medications is related to the original injury.  The employee also averred that Dr. Davis Peterson would opine that the employee’s current narcotic and analgesic medications, for his back and right knee, in combination with the employee’s epidural steroid injections, allow the employee to remain in the workforce and control his chronic pain issues.  The employee did not present records, reports, or otherwise make available the testimony of Dr. Davis Peterson to support his offer of proof.  

At the request of the employer, Donald Peterson, M.D., first examined the employee March 9, 1991.  In this report, Dr. Peterson noted the employee’s continued use of narcotic medications.  Dr. Peterson opined that further steroid injections were not indicated.  Dr. Peterson noted no appreciable change in the employee’s condition since his last orthopedic evaluation on January 13, 1988.  Dr. Peterson noted considerable symptom magnification and nonphysical factors, and several pain behaviors, and opined that continued narcotic medications has “absolutely no place” in the employee’s continued treatment.  

Nonetheless, the employer continued to pay for the employee’s medical expenses, including epidural steroid injections, in the 1980’s and 1990’s.  The employee testified that he believes he received epidural steroid injections approximately three to four times per year since the C&R, although not all bills have been presented to the employer, he believes.  The employer has records of the employee receiving epidural steroid injections as follows:  1989, 3;  1990, 8;  1994, 2;  1995, 4;  1996, 4;  1997, 5;  1998, 2;  1999, 2.  

Dr. Donald Peterson examined the employee again on September 16, 1999, at the request of the employer.  Dr. Peterson diagnosed the employee with “L4-5 spondylolysis with Spondylolisthesis Grade II, Status post L4 laminectomy and L4 to the sacrum transverse process fusion, Status post right knee lateral meniscectomy, an symptom magnification syndrome.”  Dr. Peterson explained his diagnoses as follows:  

Symptom magnification syndrome is described as a conscious or unconscious self-destructive socially reinforced behavioral response pattern consisting of reports or displays of symptoms which function to control life circumstances of the sufferer.  I am making this diagnosis on the basis of Mr. Jones’ entrenched disability life style, continued pain behavior, and educational and vocational history since the date of injury.  His life is totally dominated by his pain and there has been no improvement in his condition since I examined him in 1991.  

Regarding the employee’s need for continued epidural steroid injections, Dr. Peterson opined.  

In my opinion, Mr. Jones does not need additional epidural steroid injections, and in fact, such treatment is contraindicated.  He has derived no lasting benefit from dozens of such treatments and there is potential harm from their continuation.  For example, on at least one occasion the dura was punctured causing a spinal headache and need for a blood patch.  Also, local anesthetics and steroids can contain preservatives, multiple doses of which could prove harmful.  

I have done a literature review on epidural steroids.  The value of this treatment is very controversial even in the short term.  I could find no support for the long term use of this therapy as a “maintenance” regimen.  

Regarding recommended additional treatment for the employee, Dr. Peterson commented:  

Mr. Jones’ current treatment pain management has clearly been a failure.  Despite several educational programs, he has not yet returned to the work place.  By his own admission he is “barely hanging on” and is getting worse.  Previous reports by his treating physician defending the use of prolonged narcotics and repeat epidural steroids as allowing Mr. Jones to remain productive and well adjusted are simply incorrect.  Pain is a complex biological, social and psychological condition.  There has in essence been too much emphasis on the on the “bio” and essentially no treatment of Mr. Jones’ psychological condition or social adjustment.  Despite extensive training as a medical technologist, Mr. Jones failed to achieve employment in this field and in my opinion, his retraining as a “profusionist” is also likely to fail without a change in the overall approach to his problem.  In summary, his management to date has been primarily pharmacologic and probably to a large degree self-directed, with requests for additional medication and epidural steroid injections.  

In response to an inquiry from the employer’s counsel, Dr. Peterson commented as follows, regarding the employee’s right knee condition.  

When I examined Mr. Jones on September 15, 1999 with regard to his back, I also examined his right knee and reviewed the history of his right knee injury and subsequent treatment.  Mr. Jones attributed his right knee injury to a twisting incident of September or October of 1987 while walking his dog.  His statement on the claim form was that his knee popped out because of “nerve damage to one leg.”  He subsequently underwent right lateral meniscectomy.  In my opinion, a lateral meniscal tear is an extremely improbable outcome of undergoing a posterior lateral L4 to the sacrum fusion.  While a limp and somewhat unusual gait could be expected following surgery, twisting the knee to an extent that a meniscus would be torn is improbable.  In other words, the only causative link between Mr. Jones’ right lateral meniscus and his previous back problems is Mr. Jones’ history.  Given the overall background of Mr. Jones’ medical history from 1986 to the present, Mr. Jones’ reliability as a historian merits questioning.  In summary, in my opinion, Mr. Jones’ right knee condition cannot, on an objective basis, be related to his back injury of April 19, 1986.  

My examination of Mr. Jones’ knee on September 16, 1999 was nonspecific.  Mr. Mason listed four separate diagnoses.  In my opinion, it is impossible that all four of these conditions are present.  The list is simply a differential diagnosis, e.g. what could be wrong with his knee.  However, given Mr. Jones’ history, in my opinion, arthroscopic examination of his knee would not be unreasonable.  I disagree with Dr. Mason, however, in that in my opinion, Mr. Jones’ right knee condition is not related to his lower back for the reasons stated above.  My diagnosis of Mr. Jones’ knee condition would be status post right lateral meniscectomy with continued knee pain.  

The medical record concerning Mr. Jones’ right knee problems is relatively silent from 1987 to the present.  Iliotibial band syndrome, and a loose body would not be the expected outcome of a prior lateral meniscectomy.  Certainly removal of a lateral meniscus can accelerate degenerative changes of the lateral joint line but since, in my opinion, his original lateral meniscal tear was not related to his back injury, his current knee symptoms are also not related to his back injury of thirteen years previously.  

After follow-up, employer’s evaluations with Dr. Donald Peterson, the employer controverted all epidural steroid injections and any intrathecal morphine pump related to the back and all medical and disability benefits associated with the knee condition on October 21 and 29, 1999.

Dr. Donald Peterson testified in person at the August 2, 2004 hearing consistent with his reports quoted above.  He stated that he is Board certified in orthopedic surgery in Oregon and Alaska, and that he examined the employee in 1991 and 1999 (but has not physically examined him since).  Dr. Donald Peterson testified that there are known medical dangers in receiving epidural steroid injections, including spinal fluid leaks.  He stated that he has never heard of 30-40 injection in his experience.  He testified that the employee tested positive for 2 out of 5 of the Waddell signs, and exhibits gross symptom magnification and drug seeking behavior.  He testified that there is no objective pathology regarding any knee complaints, and there are no findings that related the knee condition to the back injury.  On his physical examination (in 1999) Dr. Donald Peterson noted the employee had intact arches, no atrophy in his legs, and exhibited equal bulk in his quadriceps;  all of which would indicate the employee does not favor one leg over the other.  Dr. Donald Peterson reiterated that the numerous epidural steroid injection are not only contra-indicated, but in fact dangerous.  

Based on the disputes between the employee’s physicians and Dr. Donald Peterson, the Board ordered a second independent medical evaluation (SIME) with Thomas Gritzka, M.D.  Dr. Gritzka evaluated the employee on May 21, 2003;  in his report of that same date, Dr. Gritzka summarized his opinions as follows:  

With regard to the claimant’s right knee, assuming that the claimant had a pain reflex resulting in giving way of the left lower extremity and causing him to fall forward with a twisting lurching motion to his right knee that mechanism of injury would be likely to produce a meniscle tear and also either an anterior crucite ligament tear or a posterolateral capsular tear.  I think further treatment is indicated for his right knee condition.  

With regard to the claimant’s lumbar spine condition he may have residual angulatory instability at L4-5 witch may be causing his symptoms.  He may have a left sacroiliitis as a result of the bone graft being taken from the region of his left sacroiliac joint with the left sacroiliac joint traumatized during the process of taking the bone graft.  I think he needs at least a radioactive SPECT bone scan of his lumbar spine.  The benefit of this could be that if the left sacroiliac joint is found to be “active” with a sacroiliitis corticosteroid injections to this area instead of intraspinal injections might be helpful.  

With regard to the use of pain medication it is certainly true that the claimant has had a much longer than average course of epidural steroid injections.  However, he is apparently getting one injection, every three to six months approximately, which is probably not harmful to him and is within the rage of what is considered appropriate by pain interventionist.  So far as his oral pain medication goes the current attitude of most American state medical boards is that chronic narcotics are appropriate for people who have chronic benign pain in some situations.  In some jurisdictions if such an intervention enables the patient to continue to work it is deemed appropriate.  Currently long acting oral narcotics are a more standard treatment than invasive spinal pain modulating procedures.  

The issue of psychogenic overlay somatoform pain syndrome or similar psychiatric based diagnoses have been offered as an explanation for the claimant’s chronic ongoing pain complaints.  If this is a bona fide issue in his case a formal evaluation by a clinical psychologist or psychiatrist with a non-invasive pain management program would be appropriate.  

Dr. Gritzka testified by deposition on September 19, 2003 (volume I, pp. 1 - 65) and February 13, 2003 (volume II, pp. 66 - 107) regarding his opinions in the SIME report.  Dr. Gritzka testified that he believes the employee’s longstanding, right knee condition is related to his back condition based on the history given by the employee.  (Dr. Gritzka dep. at 33, 36).  He testified that the employee appeared to remain static for a period of time then eventually sought treatment with Dr. Mason in August, 1999, wherein Dr. Mason diagnosed iliotibial band syndrome.  (Id. at 41).  He testified that Dr. Mason’s records indicate that the employee was “ligamentously” stable.  (Id. at 43).  

Regarding recommended treatment for the employee’s back and right knee conditions, Dr. Gritzka testified:  

A. Well, if Mr. Jones were my patient, I would push him toward a biomechanical solution to these problems.  I would encourage him to complete the workup, which might even involve exploration of his fusion mass, first of all, for his low back, and see if they can find or can’t find this pseudo-arthritis that I’ve been talking about that some people say they see and other say they haven’t seen and shows up on bone scan, doesn’t show up on bone scan, back and forth. 

Q. You mean cut him open, and look in?

A. Yea, absolutely, and explore it surgically and fuse it.  And what would be the result of that?  Well, hopefully, he would be rid of the – at least the significant part of his back pain and most of his leg pain.  I’d also encourage further study of the sacroiliac joint on the left, because it isn’t uncommon when they are taking – they are taking a bone graft to do a spinal fusion, especially back in the days when he had it.  . . . 

Then the other question is his knee.  I don’t think this issue can be resolved without an exam under anesthesia and without a – and probably without diagnostic arthroscopy.  I think the insufficiency, if it exists, is in the mildly to mildly moderate range.  It’s there enough to produce symptoms, but not to be obvious on physical exam, probably because of guarding by the patient.  And I think the only way you can over – and I don’t think it can be resolved by MRI because it – the ligament appears to be intact, but it isn’t wrinkled.  If it’s stretched out enough, then it’s like a loose rope and you can see wiggles and squiggles in it on MRI.  I don’t think its gone that far. 

(Id. at 41).

Regarding epidural steroid injections, Dr. Gritzka testified:  

A.
Or epidural steroids?  Well, in this case, Mr. Jones has certainly pushed it to the max, I’d say.  Most people recommend no more than three every six months, and then typically – I don’t think I’ve ever seen anybody who has gone on for so long with repeated epidural steroids.  I don’t think anybody knows for sure what the long-term outcome of that treatment program would be because it’s pretty unusual.  I would not be comfortable –

Well, let me put it a different way, I’m not very comfortable with the program he’s on.  If he were my patient, I’d try to change it, decrease the use of narcotics and the use of epidural steroids.  And as a practical matter, it seems to me the only way you can do that is by actual intervention, surgical intervention. 

. . . 

I wouldn’t recommend [the employee’s epidural steroid treatment], but I would, on the other hand, not oppose an opinion that says it’s reasonable and necessary because it is an accepted way of handling his condition.  My personal opinion or – my personal preference would be to discontinue the chronic pain narcotic management program, or modify it.  

A.
And your personal opinion on additional epidural steroid injections would be to not recommend it, is that correct? 

Q.
Again, that’s right.  I wouldn’t oppose it.  I wouldn’t say it’s unreasonable.  It’s what he has opted for, but I wouldn’t – I don’t see it as the best way to handle his problem long term.  

(Id. at 52 -53).

Continuing, regarding the employee’s used of epidural steroid injection, Dr. Gritzka testified:  

Q.
So, what is your opinion regarding the epidural steroid injections that Mr. Jones has been receiving?

A.
I think that he’s about to set a world’s record for the number that he’s had.  He’s had a lot of – he’s had way more than the usual patient who gets epidural steroids, because most people, when they get epidural steroids, if they don’t respond, they have surgery.  And most people who do respond don’t have recurrent symptoms.  They may have one or two series or three, but eventually the steroids work and the person doesn’t come back for any more, or the doctor and the patient decide that this isn’t working and they do surgery.  

In his case it’s quite unusual in that it’s been going on – it’s been going on for so long with epidural steroids as a major part of his treatment.  There is some question of whether this is actually advisable or could be harmful.  But in any case, as I said, he’s getting – he’s way out there in terms of the number of epidurals he’s had. 

Q.
So do you think it’s reasonable and necessary?

A.
Well, that’s king of a judgment call.  But I guess what I’d say is I don’t think it – I wouldn’t advise it.  I don’t think it’s advisable, but under the circumstances, it seems to have worked.  And from that paint of view, it’s reasonable and necessary.  It’s an option, but it’s kind of an endless street, too, at least in this situation.   And there is some risk in that with repeated injections you might cause damage to the neural elements in the lumbar spine.  

Q.
Is it an accepted way of handling his condition?

A.
Well, in the short-term it is, but it’s a – it’s an atypical way to handle his condition in the long-term.  In the short-term, meaning maybe two years at the outside, it would be reasonable, but – it would be considered reasonable and within the normal practice.  After that, it’s pretty – it’s atypical, and I think some – at least some physicians would probably have strong feelings against doing it.  My own opinion is that it’s up to the patient and the doctor.  But there are some risks.  And I’d be skeptical.  I wouldn’t want to – I don’t think I’d prescribe it for a patient. 

(Id. at 98 - 100).

Dr. Gritzka testified that he agreed with the other physicians who recommended a psychiatric workup, and an inpatient pain clinic to decrease narcotics would be helpful.  (Id. at 104).  Regarding the causation of the employee’s knee injury Dr. Gritzka testified:  

Q.
Let me test my understanding.  You said if [the employee’s description of how he injured his knee was reported to Dr. Brudnell] is accurate and the knee was injured in a pivot motion and not a give way, then the back was not a substantial factor? 

A.
Yes.  

(Id. at 106).

The employee testified that without his (self-paid) narcotics and epidural steroid injections, he would be unable to function normally and remain a part of the workforce.  He testified that he has not paid for the epidural steroid injections since the employer controverted them on October 29, 1999.  He testified that his knee has been consistently painful since the 1986 injury.  The employer argued that the preponderance of the medical records proves that the employee’s knee condition is not now related to his 1986 industrial injury, and that his treatment with epidural steroid injections is no longer reasonable or necessary, in fact contra-indicated and dangerous.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Whether the Right Knee Condition Remains Compensable.  

Applying the presumption analysis described above to the evidence in this claim, we first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the opinion of Dr. Brudenell (and vaguely corroborated by Dr. Gritzka), that the employee’s right knee condition is related to his April, 1986 back injury, that he has attached the presumption that his claimed right knee condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinions and testimony of Dr. Donald Peterson that the employee only suffered a sprain/strain of his knee which would have resolved within a few months, without weighing credibility, that the employer has rebutted the presumption that the employee’s current right knee complaints continue to have any causal relation to his April 1986 injury. 

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the April, 1986 back injury / lifting incident is a cause of his current right knee complaints and need for treatment.  We find he has not. 

We find Dr. Gritzka’s opinion somewhat vague and his testimony contradictory to his written opinion, regarding the compensability of the employee’s continuing right knee complaints and stated need for additional treatment.  We find Dr. Gritzka related causation of the employee’s knee complaints on the employee’s subjective complaints, nearly 18 years earlier.  When presented with the mechanism of injury as presented to Dr. Brudenell, contemporaneous with his treatment in 1986, Dr. Gritzka concluded that that described mechanism would not be the cause of the employee’s current or present right knee complaints.  We find the employee to be a poor historian.  Accordingly, we give less or little weight to Dr. Gritzka’s opinion.   

We give the greatest weight to the opinion of Dr. Donald Peterson. We find his reports and testimony to be very thorough, comprehensive, and most of all, logical.  Furthermore we find there is scant objective evidence to support or substantiate the employee’s claim that his current right knee complaints are related to the April 1986 injury.  Also telling, is the lengthy gap in treatment after his 1989 C&R was approved, and resumption of treatment in 1999, approximately ten years.

In Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999), the Supreme Court noted that medical treatment indicated within the first two years of the date of injury is presumed to be reasonable.  In the present case, treatment is being sought eighteen years after the date of injury, with numerous, lengthy gaps in treatment.  Based on Dr. Donald Peterson’s reports and testimony, we find the employee’s right knee condition is now longer related (if it ever was) to the employee’s 1986 industrial injury. 

In addition, we find clear the language in the C&R specifically and unequivocally only retains the employee’s right to medical treatment for his back.  We find the employee and the employer knew of the claimed knee condition prior to executing the C&R and specifically did not include care for that condition in the agreement.  We find medical treatment for the knee condition was a benefit not included from the coverage of the benefits retained in the C&R.  We conclude any claims for the employee’s right knee condition are not related to the 1986 injury and are not compensable.  

Continued need for Epidural Steroid Injections.  

Based on the employee’s offer of proof regarding Dr. Davis’ anticipated testimony, in conjunction with his own testimony, we find the employee attached the presumption (marginally) that he continues to need epidural steroid injections.  We find the opinions of Drs. Donald Peterson and Gritzka (when deposed), rebut the presumption.  We conclude that the preponderance of the evidence supports a clear finding that the continued epidural steroid injections are neither reasonable nor necessary.  

For the forgoing reasons, we give substantially more weight to the opinion of Dr. Donald Peterson and the testimony of Dr. Gritzka.  We find the preponderance of the medical evidence, in conjunction with the extraneous evidence, supports our finding that any current need for epidural steroid injections, more than eighteen years after the April 1986 injury, is not related to his industrial injury.  We scant evidence from any of the employee’s physicians explaining or supporting his need for these injections. To the contrary, we find the record replete with documentation that not only are injections to the spine in these quantities contra-indicated, it is in fact dangerous.  We find telling the astonishment from Drs. Peterson and Gritzka over the number of ingections as being a “world’s record” which indicates to the Board that the frequency of these treatment is neither reasonable nor necessary.  We find the employee has convinced himself that he can not function without his excessive injections and narcotics, but that is simply not supported by the credible medical evidence.  We conclude the employer is not responsible for epidural steroid injection after it controverted them on October 29, 1999.  

We find no authority or precedent upon which order an employer to secure a bond.  Furthermore, we find that future epidural steroid injections are no longer reasonable or necessary, and that the employee’s knee condition is not, or no longer, related to his back injury.  Last we find the employee essentially conceded this issue at the August 2, 2004 hearing.  Accordingly we deny and dismiss the employee’s request for a bond by the employer.  Because we have awarded no benefits as claimed by the employee, we conclude no award of penalty or interest is due and these claims are likewise denied and dismissed.  


ORDER
1. The employee’s right knee condition is no longer related, if it ever was, to the 1986 injury;  any claims related to the right knee condition are denied and dismissed.  

2. The employee’s treatment after October 29, 1999 with epidural steroid injections is neither reasonable nor necessary, and these claims are denied and dismissed.  

3. All ancillary claims, contingent on the above, are also denied and dismissed.  


Dated at Anchorage, Alaska on October 1, 2004.
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Royce Rock, Member
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Dale Walaszek, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD A. JONES employee / applicant; v. DEBENHAM ELECTRIC SUPPLY CO. INC., employer; PROVIDENCE WASHINGTON INSURANCE CO., insurer / defendants; Case No 198607660; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 1, 2004.

                             

 _________________________________

      




   Shirley A. DeBose, Clerk
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