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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	KRISTI K. MORGAN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

MORGAN STANLEY DEAN WITTER,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          ERRATA SHEET FOR 

        DECISION AND ORDER

        AWCB Case No.  200204080
        AWCB Decision No. 04 - 0240 

         Filed with AWCB Fairbanks, Alaska

         on October 13, 2004




We issued a Decision and Order, AWCB Decision No. 04-0240, on this case on October 1, 2004.  In response to a letter of inquiry from the employee, dated October 13, 2004, we examined the “TTD BENEFITS” section of the decision and order.  We discovered the discussion concerning the initiation and duration of TTD benefits (especially paragraph #1 of page 17, and the paragraph that ends page 15 and begins page 16) could potentially cause confusion.  Accordingly, we make the following clerical clarification:
  

Page 17, paragraph #1, sentence #9 presently reads: 

" Accordingly, we conclude the employee is entitled to TTD benefits for her disability from February 14, 2003, and continuing until she has recovered from her surgical procedures.” 

Page 17, paragraph #1, sentence #9 should read: 

"Accordingly, we conclude the employee is entitled to TTD benefits for her disability from January 24, 2002 through February 14, 2003, and continuing until she has recovered from her surgical procedures.” 

Dated at Fairbanks, Alaska this 13th day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata to the Final Decision and Order in the matter of KRISTI K. MORGAN employee / applicant; v. MORGAN STANLEY DEAN WITTER, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 200204080; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 13, 2004.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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        AWCB Case No.  200204080
        AWCB Decision No. 04 - 0240 

         Filed with AWCB Fairbanks, Alaska

         on October 12, 2004




We issued a Decision and Order, AWCB Decision No. 04-0240, on this case on October 1, 2004.  In response to a letter of inquiry from the employee, dated October 6, 2004, we examined the decision and order, and discovered the “Attorney Fees and Legal Costs” section of the decision contained three erroneous phrases, the result of clerical error.

Page 19, paragraph #2, sentence #1 presently reads: 

"We find the employee was successful in the prosecution of her claims defense of his entitlement to $73,900.00 in TTD benefits from an assertion of overpayment by the employer.” 

Page 19, paragraph #2, sentence #1 should read: 

"We find the employee was successful in the prosecution of her claims for TTD benefits and medical benefits.” 

Page 19, paragraph #2, sentence #3 presently reads: 


"We found the employer liable for the disputed.“

Page 19, paragraph #2, sentence #3 should read: 


"We found the employer liable for the disputed benefits.“

Page 20, the first full paragraph, sentence #3 presently reads: 


"We will award $483.14 in other legal costs.“

Page 20, the first full paragraph, sentence #3 should read: 


"We will award $2,158.58 in other legal costs.“

Dated at Fairbanks, Alaska this    day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata to the Final Decision and Order in the matter of KRISTI K. MORGAN employee / applicant; v. MORGAN STANLEY DEAN WITTER, employer; LIBERTY MUTUAL INSURANCE CO., insurer / defendants; Case No. 200204080; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October   , 2004.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200204080
        AWCB Decision No. 04 - 0240 

         Filed with AWCB Fairbanks, Alaska

         on October 1, 2004


We heard the employee's claim for temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, medical benefits, attorney fees, and legal costs, as well as the employer’s defense that the employee’s claim is barred under AS 23.30.100(a), in Fairbanks, Alaska, on September 9, 2004.  Attorney Michael Jensen represented the employee.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  We heard this claim with a two-member panel of the Board, a quorum under AS 23.30.005(f).  We kept the record open to allow the employee to supplement her affidavit of attorney fees, and to allow the employer to respond.  The employee filed the supplemental affidavit on September 16, 2004, and the employer filed its objection on September 17, 2004.  We closed the record when we next met, September 23, 2004.

ISSUES

(1)  
Is the employee’s claim barred, under AS 23.30.100(a), for failure to give timely notice of injury?

(2)  
Is the employee entitled to TTD benefits, under AS 23.30.185?

(3)  
Is the employee entitled to PPI benefits, under AS 23.30.190?

(4) 
Is the employee entitled to an award of medical benefits, under AS 23.30.095?

(5)  
Is the employee entitled to interest, under AS 23.30.155(p)?

(6) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?


SUMMARY OF THE EVIDENCE
The employee injured her wrists and shoulders while packing her belongings and books on January 24, 2002, her last day of work as a financial planner for the employer.
  The employee saw Richard Cobden, M.D., on February 27, 2002, who diagnosed right shoulder impingement and bilateral carpal tunnel syndrome.
  Dr. Cobden noted
 the employee had initially been treated at the Chief Andrew Isaac clinic on January 30, 2002,
 where she “reported” her work injury.
  Dr. Cobden noted she had exacerbated her pre-existing condition in the packing at work on January 24, 2002.
  He suggested she may now need carpal tunnel release surgery.
  The employee filed a Report of Occupational Injury or Illness on March 11, 2002, indicating injury to her “arms & shoulders,” and submitted it to the employer.
  The records in the employee’s file indicate Dr. Cobden treated the employee for carpal tunnel syndrome symptoms since at least January 20, 2000, symptoms that he noted had arisen in 1993.
  

At the employer’s request, orthopedic surgeon Loren Jensen, M.D., evaluated the employee at on May 22, 2002.
  In his May 22, 2002 report, Dr. Jensen indicated the employee suffered a possible temporary aggravation of her pre-existing shoulder and upper extremity conditions as a result of her work injury.
  He recommended six weeks of physical therapy, after which she would be medically stable.
  Dr. Jensen did not feel she was a candidate for surgery.
  He did not feel that she had suffered any PPI, and that she could return to work.
  Based on Dr. Jensen’s examination, the employer issued a Controversion Notice on May 31, 2002, denying all time loss benefits after May 22, 2002, and denying the surgery the employee had scheduled with Dr. Cobden for May 31, 2002.
   On June 28, 2002, in response to additional questions from the employer, Dr. Jenson clarified that he felt the employee had recovered from the temporary aggravation of her work injury, and could return to her work as of May 22, 2002.
 

Dr. Cobden continued to provide the employee conservative care, and on February 26, 2003, the employer agreed to pay for six weeks of physical therapy.
  In his April 2, 2003 report, Dr. Cobden found the physical therapy was not helping, and recommended surgery.
  The employee underwent an MRI
 on April 8, 2003, from which Dr. Cobden diagnosed an impingement syndrome of the right shoulder.
  He recommended an acromioplasty and possible Mumford surgical procedure for the shoulder.
  In his report on July 2, 2003, Dr. Cobden indicated the employee’s work injury of January 24, 2002 aggravated her condition, and her current medical problems and continuing disability were directly related to that injury.
  He indicated she needed ongoing medical attention, specifically an acromioclavicular decompression and acromioplasty.
  He noted that she was temporarily totally disabled from work, and would continue to be disabled until approximately six weeks after she received the necessary surgery.
  

At the employer’s request, Dr. Jensen again saw the employee on August 13, 2003.  He diagnosed a chronic pain syndrome, and recommended against surgery.
  In response to additional questions from the employer, Dr. Jenson indicated that the employee’s conservative medical treatment had been related to her work injury for several months, and restricted her from overhead work and limited her to lifting 20 pounds.
  He felt she could return to work within those restrictions.
  He felt the employee was medically stable, and rated her with a two percent whole-person PPI related to her work injury, under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (AMA Guides).
  

The employer paid the employee $3,540.00 in PPI benefits, based on Dr. Jensen’s rating.
  The employer also paid medical benefits for conservative care through May 22, 2002.
  The record is not clear concerning what additional medical benefits were or were not paid by the employer.

In a letter to the employer’s workers’ compensation insurance adjuster, Dr. Cobden disagreed with the report of Dr. Jensen, indicating the employee’s MRI did show objective signs of impingement of the right shoulder.
  He suggested that an anterior acromioplasty surgery and a debridement of the acromioclavicular joint could address her symptoms.

The employee filed a Workers' Compensation Claim on October 20, 2003, requesting TTD benefits, PPI benefits, medical benefits, interest, a second independent medical examination, attorney fees and legal costs.
  The employer filed an Answer on November 24, 2003, admitting PPI benefits based on a two percent rating and conservative medical care through May 22, 2002, but denying all of the employee’s other claims.
  

At our request, orthopedic surgeon Thomas Gritzka, M.D., evaluated the employee on February 14, 2004.
  In his report, Dr. Gritzka diagnosed bilateral adhesive capsulitis of the shoulders, mild on the left, a probable upper extremity myofascial pain syndrome, and bilateral atypical carpal tunnel syndrome.
  He believed her the work injury aggravated her pre-existing condition, quantitatively increasing her symptoms, and the aggravation had reached medical stability as of January 23, 2003.
  He rated the employee with a seven percent whole-person PPI related to her work injury, under the AMA Guides.
  He did not believe she was a good surgical candidate for either carpal tunnel or shoulder procedures.
   Dr. Gritzka believed she could, at the time of the examination, probably return to her to work as a financial planner.
  He felt a psychological or psychiatric examination would be in order.

The parties engaged in an extended period of discovery disputes.  In a prehearing conference on May 10, 2004, Board Designee Sandra Stuller set the employee’s claims for hearing on September 9, 2004.
  

In the hearing on September 9, 2004, the employee testified that she had disclosed her pre-existing conditions to her employer. The employee testified her work with the employer had very flexible hours, so she could pace herself.  She testified her condition had been stable for a number of years, but her symptoms had worsened during her last year with the employer, affecting her work.  She testified she was being let go from her position with her employer because her production was inadequate, but she was allowed to use her last two days of work to pack up her personal items, books, records, etc.  She testified she had worked on commission for this employer since 1997, and had been required to purchase quite a bit of her own supplies and materials.  She testified she had accumulated a fair amount of belongings and materials in her office.  She testified she completed a Report of Occupational Injury or Illness shortly after Dr. Cobden, in his February 27, 2002 report, identified her symptoms as an exacerbation or worsening of her pre-existing conditions.  

The employee testified she is now home schooling her son, and doing limited chores around the house.  She testified she is unable to work full time, needing extensive naps and breaks, and could not hold down a job as she is.  She requests medical benefits to undergo the surgery recommended by her physician.  In the deposition taken by her employer on August 30, 2004, the employee testified consistent with her testimony at hearing. 

In the hearing, Melanie Butcher testified she is a friend of the employee.  She testified to seeing about 15 boxes of work materials in the employee’s house following her injury, which the employee had been unable to put away because of her symptoms.  She testified she sometimes helps the employee with her household chores.  She testified she offered the employee some work in her home business, painting craft items, but the employee had been able to work only a few hours, then suffered symptoms for an extended period afterward.

At hearing, Less Wilkinson testified he had been the employee’s supervisor at the employer’s Fairbanks branch office at the time of her injury.  He testified he had given her notice that she would be laid off by the employer for poor performance.  He testified he was aware of her pre-existing conditions, and the employer made numerous workplace accommodations for her, including a special keyboard, chair, cordless headset telephone, and a Dragon voice recognition program for her computer.  He testified he had assigned two other staff members to assist her with the packing and moving of her boxes, specifically to avoid additional injury to her.  He testified he was surprised when he saw her injury report in March 2002.

In the hearing, Linda Mowery-Marino testified she was a former co-worker with the employee in the employer’s Fairbanks branch office.  She testified concerning the need for data–entry work in the employee’s former position.  She confirmed that the financial planners brought many items from home, and had to purchase many of their own supplies.  

At the hearing, Dr. Cobden testified he had treated the employee’s mild carpal tunnel syndrome and mild shoulder impingement syndrome conditions for approximately two years before her work injury.  He testified her symptoms dramatically worsened after her injury.  He testified the employee’s Tinel and Phalen’s signs after the injury were objective evidence supporting the employee’s claims of subjective discomfort.  He testified her EMG neurometric studies after the injury were still normal, which meant permanent nerve damage had not yet been done.  He testified the injury worsened the conditions sufficiently to indicate surgery, in order to prevent progressive nerve damage.  He testified he has treated her with conservative means since 2002, including anti-inflammatories, splints, physical therapy, work restriction, exercises, and medication.  Nevertheless, the conservative care has failed.  He testified the aggravation of her conditions mostly occurred as a result of her packing incident, but her keyboarding at work had worsened the conditions, as well.  He testified the employee cannot go back to her work as a financial planner until she has undergone surgery, and recovered.  He testified the employee will not be medically stable until she has undergone her repair surgery, and recovered. 

In the hearing, the employee noted her conditions pre-existed her 2002 injury, but she had only one physician’s visit for her wrists and shoulders in 1998, two in 1999, three in 2000, one in 2001, at least ten in 2002, fourteen (plus physical therapy) in 2003, and at least five by June of 2004.  The employee asserted she gave notice of injury to the employer shortly after Dr. Cobden identified her symptoms as a worsening of her pre-existing conditions in his examination report on February 27, 2002.  

In the hearing, and in her brief, the employee argued the opinion of Dr. Cobden and the testimony of the employee raise the presumption of the compensability of the employee’s claim.  She noted that in his deposition, the employer’s physician Dr. Jenson, could not entirely rule out the employee’s work injury as the cause of her persisting symptoms.
  The employee argued the employer has failed to produce substantial evidence to rebut the presumption of compensability.  She argued she is entitled to the treatment and surgery recommended by her physician, who is the only physician to have treated and observed her conditions for both the years preceding and succeeding her injury.  She argued she is entitled to TTD benefits until she is medically stable following the surgery.  She also argued she is entitled to a seven percent PPI, as rated by the SIME physician.  She requested interest on all unpaid benefits, and attorney fees and legal costs.  

In the hearing, and in its brief, the employer noted that David Cammack, M.D., had diagnosed the employee as suffering from carpal tunnel syndrome on in the spring of 1993,
 and that Edwin Lindig, M.D., treated her for this condition many years.
  The employer also noted that the employee has filed ten workers’ compensation injury reports, nine of them relating to her upper extremities, in the decade preceding her injury with this employer.
  It also noted that three of those injuries were joined claims against the University of Alaska, Fairbanks, which she settled in a compromise and release (“C&R”) agreement approved by us on April 4, 1996.
  The employer argued the employee is very knowledgeable about the workers’ compensation system in Alaska, and there is no excuse for her to fail to give the employer timely notice, rendering the employer unable to effectively investigate the alleged injury.  It argued her claim should be barred under AS 23.30.100(a).  It also argued the employee never reported her wrist symptoms to her employer.  Even if we forgive her failure to timely report the injury, it argued she would lose the presumption of compensability under AS 23.30.120(b), and she must bear the burden of proving her claim by the preponderance of the evidence.   

The employer also argued the employee was performing personal activities at the time of her injury, rather, she was moving personal boxes.  She was not undertaking activities at the instruction of the employer, nor for the benefit of the employer.  Additionally, co-workers may actually have carried all of the boxes to her vehicle.  The employer argued the injury did not arise in the course and scope of her work, and is not compensable.

The employer argued the employee’s symptoms are due to pre-existing degenerative causes, unrelated to her work with the employer.  It argued that the opinions of Drs. Jensen and Gritzka indicate the employee’s conditions showed no objective worsening as a result of her work injury.  It argued Dr. Cobden and Dr. Gritzka believed her symptoms worsened, based on her subjective report.  Dr. Jensen considered the objective medical evidence, and his opinion should be given greater weight.  It argued the employee cannot prove the work-relatedness of her shoulder and wrist conditions by the preponderance of the evidence in the record.

The employer also argued that, even if we find the employee’s claim is compensable, there is no objective evidence she was ever disabled from this injury.  Dr. Jensen found her medically  stable on May 22, 2002, and the employer asserted there is no contrary evidence in the record.  Dr. Gritzka found her medically stable by January 23, 2003, so the majority of the physicians in this case found her stable on that date.  The employee’s TTD benefits must be terminated then, at the latest.  The employer noted that Dr. Gritzka found the employee’s shoulder encapsulitis resulted from disuse, not from use at work.  Accordingly, his 7 percent rating is not related to work, and not compensable.  Additionally, the majority of the physicians, Drs. Jensen and Gritzka, recommend against surgery for the employee.  Once again, the employee cannot show by a preponderance of the evidence that her claimed treatment is reasonable, necessary, or related to her work.

At the conclusion of the hearing, we agreed to hold the record open to allow the employee to supplement her affidavit of attorney fees and legal costs, and to permit the employer to review and object to the fees and costs, if necessary.  The employee filed her supplemental affidavit on September 16, 2004, claiming 66.6 hours of attorney time at $265.00 per hour, 53.6 hours of paralegal assistant time at $105.00 per hour, and $2,158.58 in legal costs.
  The employer filed its objection to the claimed fees and costs on September 17, 2004, arguing that a fee of $265.00 per hour is unreasonable compared to other, more seasoned attorneys, that the case is has not been complicated, and that the employee’s last 11 days’ billing was disproportionate.
  We closed the record when we next met, September 23, 2004.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I.
DOES AS 23.30.100 BAR THE EMPLOYEE'S CLAIM?

AS 23.30.100 provides, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .

(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . . .

The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:

(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Cogger v. Anchor House,
 the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  AS 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .

Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).

The employee was clear in her testimony she was aware that she had a compensable injury upon seeing Dr. Cobden on February 27, 2002, and he determined her work injury had substantially aggravated her pre-exiting wrist and shoulder conditions. We find the employee credible.
  Under the Court’s rationale in Cogger, we find the 30-day time limit for giving notice to the employer began to run when the employee obtained Dr. Cobden’s opinion on that date.  The employee completed the injury report form and submitted it to the employer well within the 30-day time limit of AS 23.30.100(a).  We find the employee’s notice of injury was timely, and not barred under AS 23.30.100(a).

The employer also argued the employee failed to give notice of her specific carpal tunnel injuries because her injury report mentioned only “arms & shoulders.”  The Alaska Supreme Court found in Kolkman v. Greens Creek Mining Co.,
 that even if an employee is interpreted as having failed to give timely, formal written notice, that the claim would not be barred if the employer had knowledge of the general, cumulative injury and was not prejudiced by the delay.  In Kolkman the Court disapproved the requirement, which sprang from State v. Moore,
 that the employer must have knowledge of the work-relatedness of the specific injury.  The Court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury, in general.  In Tinker v. VECO, Inc.,
 the Court clarified the employee must show the employer had actual knowledge, and suffered no prejudice that would thwart the two purposes of AS 23.30.100: early diagnosis and treatment, and early investigation.  In the instant case, the employee specifically reported her shoulder problems to the employer when she completed the injury report form, describing her mechanism of injury as moving boxes.  The record reflects the employer had long known of the employee’s pre-existing wrist and shoulder, upper extremity conditions.  We find the employer had actual notice of the employee’s general shoulder and wrist problems long before the injury, and the specific problems were identified in Dr. Cobden’s February 27, 2002 medical report.  We find the employee’s report of injury to her “arms & shoulders” gave adequate notice to the employer.  We find the employer had ample opportunity to investigate or secure treatment for the employee.  Accordingly, under the Courts’ rationale in Kolkman, we also find the employee’s report of injury is timely for all her upper extremity conditions under AS 23.30.100(a). 

II.
MEDICAL BENEFITS 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The employer asserted the employees work injury on January 24, 2002 did not occur within the course and scope of her work.  However, AS 23.30.395(2) defines “arising out of and in the course of employment” as, inter alia, “employer sanctioned activities at employer provided facilities . . .”  The hearing testimony is consistent that the employee was working in her office on the employee’s premises, during work hours, with the employer’s knowledge, permission, and assistance.  By the preponderance of the available evidence,
 we find the employee was engaging in an employer-sanctioned activity at an employer provided facility.  We conclude this injury occurred in the course and scope of her employment, within the meaning of AS 23.30.395(2).


The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In the instant case, we find the employee’s testimony concerning her injury and need for medical treatment, together with the opinion of Dr. Cobden, that the persisting symptoms from the employee’s work injury necessitate surgical intervention, are sufficient evidence to raise the presumption of the compensability for the employee’s claim for medical benefits, including surgery.   

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Carter, by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  The employee’s physician recommended and provided conservative medical care, and recommended both carpal tunnel release surgery and acromioplasty and a Mumford surgical procedure for the shoulder.  

We note that medical benefits were claimed by the claimant, and controverted by the employer, within the two-year time limit of Hibdon.  In our review of the record of this case, we cannot find medical evidence to show the medical benefits received and recommended were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to medical benefits for her wrist and shoulder conditions, as recommended by her treating physician pursuant to AS 23.30.095(a), including the recommended surgical procedures.
  

III.
TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The employee claims TTD benefits from the effective date of the employer’s controversion, February 14, 2003, and continuing, for her work injury.  The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In the instant case, the claimant testified concerning her work injury, its consequences, and her inability to return to work.  We find the documentary records contain medical opinions of Dr. Cobden indicating the employee suffers disabling pain from her work-aggravated wrist and shoulder problems.  Following the Court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for TTD benefits.  We find the claimant's testimony and the medical opinions of Dr. Cobden are sufficient evidence to raise the presumption that her work injury has prevented her from working since January 24, 2002, and that she is entitled to TTD benefits from that date and continuing.  

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Based on our review of the testimony and the documentary record, we find Dr. Jensen’s opinion that the employee could return to her work is substantial evidence rebutting the presumption of compensability of the employee’s claim for TTD benefits related to her work injury.
  The rebuttal is effective as of the date of Dr. Jensen’s examination, May 22, 2002.
   

Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  The extensive medical records of her treating physicians provide a long-term view of her treating physicians’ consistent examinations, observations, and treatment.  We find the preponderance of the evidence in the available medical record, especially the opinions of Drs. Cobden and Gritzka, indicate that the employee has persisting and disabling shoulder and wrist pain, related to her aggravating injury of January 24, 2002.  

However, § 185 does limit the duration of TTD benefits to the date of medical stability.  


AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence . . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected": To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  When the constitutionality
 of the medical stability provision was challenged, The Alaska Supreme Court  held: 

The evidence is easily obtained by examining the treating physician.  That is, the treating physician should have no difficulty offering an opinion on whether or not further objectively measurable improvement is expected.  The 45-day provision simply signals when that proof is necessary.  The alleged difficulty in proving the nonexistence of medical stability, simply fades when viewed in light of the proof actually required. 

In the absence of any other explicitly required burden of proof to show medical stability, we conclude the employer must show medical stability by a preponderance of the evidence, as is standard in administrative law proceedings.
  Once medical stability is established and has continued for 45 days, it is presumed to continue until overcome by clear and convincing evidence.
  

In this case, the employer's examining physician, Dr. Jensen found the employee medically stable as of May 22, 2002.  Nevertheless, Dr. Jensen also prescribed six weeks of physical therapy, implicitly indicating the employee was not actually medically stable as of that date.
  In his examination on February 14, 2004, our SIME physician found her medically stable as of January 23, 2003.  However, contemporaneously and continuously, the employee’s treating physician Dr. Cobden was recommending continued treatment related to her January 24, 2002 work aggravation.  He specifically recommended certain surgical procedures.  Above, we found the employee’s work injury aggravated her pre-existing condition, and that the aggravation symptoms have persisted.  We also found the employee is entitled to the surgeries recommended by her treating physician.  Considering the evidence and treatment recommendations from the treating physician, we cannot find that "improvement  … [is] not reasonably expected"
 from the recommended surgical treatment, and we cannot find the employee is yet medically stable.  Accordingly, we conclude the employee is entitled to TTD benefits for her disability from February 14, 2003, and continuing until she has recovered from her surgical procedures.
  

IV.
PPI BENEFITS
At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  Above, we determined the employee is not yet medically stable.  Accordingly, we find his impairment is not “permanent in quality,” and it is premature to attempt rate the employee’s PPI until she has recovered from her surgical procedures.  We conclude there is no basis, on the present record, to award PPI benefits under AS 23.30.190.  We will retain jurisdiction over the employee’s claim for PPI benefits, pending her recovery and medical stability following her surgical procedures.

V.
INTEREST
AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 

VI.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

We find the employee was successful in the prosecution of her claims defense of his entitlement to $73,900.00 in TTD benefits from an assertion of overpayment by the employer.
  The employee seeks an award of attorney's fee under subsection 145(b) for securing those benefits.  We found the employer liable for the disputed.  Consequently, we can award fees.
  

The employee filed her final affidavit on September 16, 2004, claiming 66.6 hours of attorney time at $265.00 per hour, 53.6 hours of paralegal assistant time at $105.00 per hour, and $2,158.58 in other legal costs.
  We have examined the record of this case, and the employee's written and oral itemization of fees.  We find the employee’s itemization of times reasonable for this proceeding.     

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  We have recently found the rate of $240.00 per hour is reasonable for the experience and expertise of the employee’s counsel,
 and we find a paralegal cost of $105.00 per hour is reasonable, considering the experience of this attorney’s paralegal assistant.
  

We find the employer has no specific objections to the employee’s itemization of other legal costs.  We find these costs are reasonable, given the litigious nature of this case.  We will award $483.14 in other legal costs.

Now, having considered the nature, length, and complexity of the services performed, the tenacious resistance of the employer, as well as the amount of benefits resulting from the services obtained, we find the above-mentioned attorney fees and paralegal assistant costs reasonable for the employee’s successful defense of his benefits.  We will award a total of $15,984.00 as reasonable attorney fees, $3,738.00 as paralegal assistant costs, and $2,158.58 in other legal costs, under AS 23.30.145(b).  

ORDER

1.
The employee’s claims are not barred under AS 23.30.100(a).

2.
The employer shall provide the employee reasonable and necessary medical benefits related to her work injury, under AS 23.30.095(a), including the surgical procedures recommended by her treating physician, as discussed in this decision and order.
3.
The employer shall pay the employee TTD benefits under AS 23.30.185, from January 24, 2002, and continuing, until she reaches medical stability following her recommended surgical procedure.

4.
We retain jurisdiction over the employee’s claim for PPI benefits, under AS 23.30.190, in accord with the terms of this decision and order.

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

6.
The employer shall pay the employee  $15,984.00 as reasonable attorney fees, $3,738.00 as paralegal assistant costs, and $2,158.58 in other legal costs, under AS 23.30.145(b).  

Dated at Fairbanks, Alaska this    day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  






Chris N. Johansen,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� This is the second errata sheet.  The first, dated October 12, 2004, corrected three clerical errors on pp 19-20.  Neither errata sheet affects the Order on p. 20 of AWCB 04-0240 (October 1, 2004).


� Report of Occupational Injury or Illness, dated March 11, 2002.


� Dr. Cobden medical report, February 27, 2002.


� Id.


� During the hearing, the employee testified she saw Stephen Carr, PA-C.  The record contains no report from PA-C Carr.


� Id.


� Dr. Cobden medical report, February 27, 2002.


� Id.


� Report of Occupational Injury or Illness, dated March 11, 2002.


� Dr. Cobden medical report, January 20, 2000.


� An employer’s medical examination (“EME”), pursuant to AS 23.30.095(e).


� Id.


� Id.


� Id.


� Id.


� Controversion Notice dated May 31, 2002.


� Dr. Jensen EME report, June 28, 2002.


� Dr. Cobden medical report, February 26, 2003.


� Dr. Cobden medical report, April 2, 2003.


� Magnetic Resonance Imaging


� Dr. Cobden medical report, April 17, 2003.


� Id.


� Dr. Cobden medical report, July 2, 2003.


� Id


� Id


� Dr. Jenson EME report, August 13, 2003.


� Dr. Jensen EME report addendum, September 18, 2003.


� Id.


� Id.


� Alaska Workers’ Compensation Division computer records.


� Answer, dated November 20, 2003.


� Dr. Cobden letter to Nancie Lamson, October 16, 2003.


� Id. 


� Workers” Compensation Claim, dated October 14, 2003.


� Answer, dated November 20, 2003.


� A second independent medical examination (“SIME”), under AS 23.30.095(k).


� Dr. Gritzka SIME report, February 14, 2004, at 11-12.


� Id. at 12.


� Id. at 12-13.


� Id. at 12.


� Id. at 13.


� Id. at 14.


� See Prehearing Conference Summary, May 10, 2004.


� Dr. Jensen dep. at 60-61.


� Dr. Cammack medical report, March 11, 1993.


� Dr. Lindig, medical report, January 21, 1994, et seq.


� AWCB injury nos. 198319060, 198519848, 198713506, 198809616, 199214321, 199229584, 199329396, 199329397, 199525531, and 200028216.


� Kristi Rhines v. UAF, C&R, April 4, 2004


� Employer’s Supplemental Objection to Employee’s Attorney’s Fees Affidavit and Supplements, dated September 15, 2004.
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� 936 P.2d 157, 160 (Alaska 1997).


� AS 23.30.122.


� 936 P.2d 150, 156 (Alaska 1997).


� 706 P.2d 311 (Alaska 1985).


� 913 P2d 488, 492, 493 (Alaska 1996).


� See AS 44.62.460(e).


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


�Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� 989 P.2d at 731,


� See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


� Hibdon, 989 P.2d at 731.  


� Id.


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� 914 P.2d at 1279.  


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d 977.


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Id. at 869.  


� DeYonge, 1 P.3d at 96.  


� Wollaston v. Schroeder Cutting, 42 P.3d1065, 1066-1067 (Alaska 2002).   


� Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).   


� On grounds of violation of substantive due process.


� Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992).


� See AS 44.62.460(e).


� Leigh, 823 P.2d at 1246-1247.


� See, also, Dr. Jensen dep. at 21.


� AS 23.30.185.


� DeYonge, 1 P.3d at 96.  


� “AMA Guides,” 5th Ed.


� See, e.g., Nickels v. Napolilli,  AWCB Decision No. 02-0055 (March 28, 2002);   Jarrard v. Nana Regional Corp.,  AWCB Decision No. 90-0299 (December 14, 1990).  


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� Employer’s Supplemental Objection to Employee’s Attorney’s Fees Affidavit and Supplements, dated September 15, 2004.
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� See Provo v. Janssen Contracting Co., AWCB Decision No. 04-0066 (March i9 2004).	


� Id.





2

