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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                           Juneau, Alaska 99802-5512

	GLENNON W. HOLLAND, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

FLUOR ALASKA INC,

                                                  Employer,

                                                   and 

AMERICAN CASUALTY COMPANY OF 

READING PENNSYLVANIA,

                                                  Insurer,

                                                            Defendant(s).
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200324352
        AWCB Decision No.04-0242  

         Filed with AWCB Anchorage, Alaska

         on October 12, 2004


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for benefits associated with his right ankle condition on September 15, 2004, at Anchorage, Alaska.  Attorney Michael Patterson represented the employee.  Attorney Krista Schwarting represented the employer and insurer (“employer”).  Constance Livsey currently represents the employer due to Ms. Schwarting’s departure from Holmes, Weddle & Barcott.

On September 28, 2004, pursuant to 8 AAC 45.122, the Board, upon its own motion, determined the hearing was not completed and reopened the hearing record for the limited purpose of the provision of the parties’ respective experts’ interpretation of February 3, 2004 x-rays.  The Board provided the parties with written notice that the hearing record was being reopened, and stated, “The Board requests the parties each provide an interpretation of the radiology report of February 3, 2004.  Questions that should be answered in the interpretation include:

1. The number of screws used in the internal fixation of the employee’s right ankle.

2. In the February 3, 2004 x-rays, what part of the internal fixation remained stable?

3. In the February 3, 2004 x-rays, how many of the screws, if any, were broken?

The Board notified the parties that it expected their experts to review the February 3, 2004 x-rays to arrive at answers to the Board’s questions.  Further, the Board advised the parties if they were unable to come to an agreement to fulfill the Board’s request, the Board would order a second independent medical evaluation for provision of an opinion under AS 23.30.110(g).

As of October 11, 2004, the parties had not notified the Board how they wished to approach the Board’s request.


ISSUE

Shall the Board order an SIME for an interpretation of x-rays taken of the employee’s right ankle on 
February 3, 2004?


SUMMARY OF THE EVIDENCE
The employee has made a claim for benefits for exacerbation of a pre-existing fracture of his right ankle.  The employer controverted benefits on the grounds that the injury was the result of a fracture sustained prior to the employee’s employment with the employer.

On June 14, 2003, the employee incurred a non-work related fracture to his right ankle when he fell off the back of a pick-up truck while unloading it.
  For an orthopedic perspective, John Duddy, M.D., evaluated the employee.
 Dr. Duddy recommended and performed open reduction and internal fixation surgery to repair the employee’s right fibular and medial malleolar ankle fractures.
  Repair of the fractures required the use of a plate, and multiple screws.

The employee experienced setbacks in recovery such as infection
 and a sprain.
  Additionally, the employee was reported to be non-compliant with protocol directives.

On July 16, 2003, Dr. Duddy saw the employee to recheck his cast.  Dr. Duddy found the employee’s wounds completely healed, both medially and laterally, and noted the employee experienced no pain to palpation on the distal fibula.
  Upon this visit, Dr. Duddy indicated the x-rays demonstrated actual bridging callus was present, even at that early-stage.

Dr. Duddy reported that the patient called on July 22, 2003, after riding a horse.  Dr. Duddy noted the employee was breaking the horse in with his short leg cast, complained of increased swelling, and the need for additional narcotics.
  Dr. Duddy advised the employee not to ride a horse and to keep his leg elevated.
 

On August 13, 2003, three x-ray views of the employee’s ankle demonstrated medial and lateral fixation.
  Use of immobilization was discontinued.

On August 20, 2003, the patient was seen by John D. Spring, PAC, at the VA Clinic for right ankle pain and swelling.  The employee presented with three plus edema, good dorsi/plantar flexion, and an x-ray taken at the VA Clinic showed stable hardware in the employee’s ankle.
  The radiologist reported as follows:

No previous studies are available for comparison.  There are incompletely united fractures of the distal diaphysis of the fibular and medial malleolus.  A metal plate with multiple screws spans the fracture of the distal fibula.  Alignment and apposition appear to be satisfactory for both fractures.  Fracture lines remain clearly identifiable.  The condition of the surrounding bone appears to be satisfactory.

X-rays were again taken of the employee's right ankle on September 5, 2003, at the VA Clinic.  Burl C. Stephens, M.D., Staff Radiologist reported as follows:

This study is compared to a three view study dated 08/20/03.  Internal fixation of fractures of the distal diaphysial portion of the fibular and medial malleolus is again demonstrated.  Position of bone fragments is unchanged and appears to be satisfactory.  I believe some additional bone has formed between the fracture fragments.  Condition of surrounding bone appears to be satisfactory.  A small amount of soft tissue swelling is noted.

Based upon this x-ray, Dr. Stephens’ impression was that the fractures of the distal diaphysial portion of the fibula and of the medial malleolus were healing with internal fixation in place.
  When compared to the August 20, 2003 x-ray, position remained unchanged.
  Dr. Stephens indicated the condition of the surrounding bone appeared to be satisfactory.

Tim Pampusch, PA, from Dr. Duddy’s office, saw the employee on September 5, 2003.  The employee provided the August 20, 2003 x-rays taken at the VA Clinic.  At the time of the visit, the employee was ambulating with crutches, and complained of pain across his right ankle joint.
  On physical examination the employee’s ankle was mildly tender to palpation over his lateral malleolus, and posteriorly across his distally Achilles.

On September 8, 2003, the employee was seen at the VA Clinic by Logan Hull, PAC, for right ankle fractures follow-up.  The employee reported he had pain all the time; “sharp pain like a knife stabbing ant. ankle when he moves.”
  Examination revealed moderate edema of the employee’s right foot and ankle, satisfactory range of motion with minimal pain, no lateral joint line, and LCL tenderness.
  The radiology report stated, “Fracture lines still visible, hardware stable.”

Dr. Duddy saw the employee on September 15, 2003, for reevaluation.  Upon removal of the employee’s walking boot, Dr. Duddy reported the employee’s wounds were healed, and that there was minor swelling distally in the employee’s leg.
  Three x-ray views of the employee’s ankle demonstrated healing fibular fracture.

The employee followed up with Dr. Duddy on October 20, 2003, because he wanted to return to work.  Dr. Duddy indicated the employee was doing well and was able to show Dr. Duddy that he could dance.
  Dr. Duddy noted the employee was fully weight-bearing and jumping on his ankle.
  Three x-ray views of the employee's ankle demonstrated the plate was pulled off approximately 4 mm distally, and that proximally, the ankle was healing.

On December 11, 2003, the employee was employed as a journeyman pipe welder for the employer and began work on Shemya Island.  On December 14, 2003, the employee and a co-worker were outdoors carrying a heavy piece of angle iron inside.  It was very windy outside and a gust of wind blew the employee and his co-worker over.  In the process, the employee’s co-worker threw the angle iron on the employee’s right ankle.
  The employee reported the injury to his supervisor on December 15, 2003.
  

The first x-ray taken of the employee’s right ankle after the December 14, 2003 incident was on February 3, 2004, at the VA Clinic.  The radiologist’s report notes that three or more views were taken of the employee’s right ankle, and states:

Two screws remain in place across a fracture of the medial malleolus. . . . Internal fixation remains in place across a fracture of the distal diaphyseal portion of the fibula.
  

Another x-ray was taken on February 17, 2004, and the report states:

Orthogonal projections of the right tibia and fibula are submitted showing chronic post-surgical changes status post ORIF distal right fibular fracture with multi-holed side plate and screws in place across a distal fibular shaft fracture.

The following impression was given:

Post-surgical changes open reduction, internal fixation right ankle and fibular fracture.  No evidence of acute or chronic fracture.

On March 15, 2004, the employee was seen at the VA Clinic.  An x-ray was taken of his right ankle and compared with that taken on February 3, 2004.  The report noted that since February 3, 2004, there had been no significant change in the appearance of the right ankle.  The impressions were as follows:

1. Incompletely united fracture of the distal diaphyseal portion of the fibula.  Extent of osseous union does not appear to have changed significantly as compared to 02/03/04.  Internal fixation remains in place.

2. Healed fracture of the medial malleolus.  Two screws have been utilized for internal fixation of that fracture and remain in place.

3. Small osteophyte of the anterior malleolus is presumably related to a previous sprain.

Upon examination at the VA Clinic on March 15, 2004, it was found that the employee’s medial fracture was not healed, the distal fibular fracture healed, and the hardware was stable.
    Further, it was noted under the radiology portion of the record that the hardware had failed and several screws were broken.
  The impression was non-union of the right distal fibular fracture and failure of fixation.
  

Three or more x-ray views of the employee’s ankle were taken on April 30, 2004, at the VA Clinic.  The x-rays were compared to the x-rays taken on February 3, 2004 and March 15, 2004.  Internal fixation remains in place across the fracture of the distal diaphyseal portion of the fibula.
  There was a progressive increase in the amount of new bone between the fracture fragments.
  It was noted that two screws remained in place across a healed fracture of the medial malleolus.
  When compared to the x-rays of February 3, 2004 and March 15, 2004 the position of the fracture fragments was unchanged.

The employee presented at AIC Urgent Care on May 15, 2004.  The employee had been using a high-powered grinder when the grinder wheel broke and threw the employee into the air.  The employee's right foot caught on a metal plate and remained stationary when he was thrown.
  Three views of the employee's right ankle were taken on May 15, 2004, at the Valley Hospital.  The findings included the fact that two of the proximal screws were broken.

Michael J. Geitz, M.D., saw the employee on June 2, 2004, to provide an orthopedic opinion regarding the employee's right ankle fracture.  Examination revealed the employee walked with a limp on the right and used a cane.
  The medial malleolus was stable and nontender, and the ankle had a good range of motion and was stable.
  Dr. Geitz reviewed old x-rays and x-ray taken on June 1, 2004.  Based upon review of the x-rays, Dr. Geitz found the employee had a complex ankle fracture treated with a lateral plate and medial screws.
  He noted that the fracture was excellently reduced.
  The June 1, 2004 x-rays revealed broken screws in the upper plate above the fracture, and the distal screws had backed off a bit.
  Dr. Geitz’s impression was as follows:

1. Healed right ankle fracture with symptomatic fixation hardware.

2. Proximal fixation failure secondary to new re-injury - now healed.

Dr. Geitz opined there was sufficient healing  and sufficient looseness of the plate to warrant hardware removal of the right leg and ankle.
  Dr. Geitz further stated that the employee’s operating surgeon should perform the procedure.
  Dr. Geitz found the employee’s condition too disabling to allow him to work in his position as a welder.
  Dr. Geitz stated as follows:

The onset of this was his original injury in June of 2003 and was exacerbated by his second injury in December 2003.  In any case, he does require a cane and he has limited walking ability.  I do not know if it will take 12 months from now for this to resolve, the ongoing problem is greater than 12 months duration.

At the employer's request, Anthony Woodward, M.D., examined the employee on June 12, 2004.  Dr. Woodward reviewed medical records from June 14, 2003 through June 2, 2004.
  Additionally, Dr. Woodward reviewed imaging studies.  Dr. Woodward’s review of the employee’s imaging studies reveals the following:

An x-ray of June 22, 2003, shows an open reduction in internal fixation has been performed.  There is a long plate on the distal fibular shaft and there are two screws in the medial malleolus.  The reduction is anatomic.  Clips can be seen in the lateral aspect of the lower leg.

. . .

July 2, 2003, x-ray shows that the fracture lines are still visible that the proximal fibular fracture has pulled away from the plate whend compared to the x-rays of June 22, 2003.

. . .

X-rays taken on December 3, 2003, appears to be exactly comparable to those taken on July 2, 2003, as far as the ankle position is concerned, and there has been no change visible in the position of the plates between July 2, 2003 and December 3, 2003.

On December 3, 2003, the distal portion of the fracture of the fibula is still not healed.  However, the screws are intact.

On February 17, 2004, an x-ray shows the fracture of the distal portion of the fibular shaft is still present.  Three of the proximal five screws are broken.  The medial malleolar fracture is not visible.  The syndesmosis is normal.

X-rays taken on March 15, 2004, and June 1, 2004, show no change from that of February 17, 2004.

Based upon Dr. Woodward's examination of the employee and review of the employee's medical records and 
x-rays, his impression was as follows:

1. Fracture dislocation, right ankle, June 14, 2003, pre-existing.

A. Status post open reduction and internal fixation, June 15, 2003.

B. Non-union portion of fracture of the fibula.

2.
Sprain, right ankle, around early December 2003, pre-existing.

3.
Sprain, right ankle, by nurse practitioner’s report, December 14, 2003.

4.
Significant psychosocial issues, not evaluated.

Dr. Woodward opined that the employee's ankle condition is due to the fracture of June 14, 2003, and that there is no evidence of any pathological worsening of the employee's pre-existing condition as a result of the episode of December 14, 2003.
  Dr. Woodward did not believe the episode of December 14, 2003, was a substantial factor in the employee's right ankle condition.
  Dr. Woodward noted that the fibular fragment had moved away from the fibular plate by July 2, 2003, and with a nonunion present, it was just a matter of time before the screws failed.
  Dr. Woodward opined that there was sufficient stability from the plate and that two remaining intact screws plus a callous formation to support the fracture fibula.
  Dr. Woodward opined that the employee requires further treatment for his right ankle, because of the fracture of June 14, 2003, not the episode of December 14, 2003.
  It was Dr. Woodward's opinion that as far as the event of December 14, 2003, any sprain or exacerbation of the employee's previous condition would have resolved by the end of January 2004.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under 
AS 23.30.135(a), the Board may make its investigation or inquiry, or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

In order to properly protect the rights of all parties, pursuant to AS 23.30.155(h), the Board finds it necessary to conduct further investigation into the February 3, 2004 x-ray of the employee’s right ankle.  The Board shall do this through a second independent medical evaluation (“SIME”), pursuant to AS 23.30.110(g), to focus on an interpretation of the February 3, 2004 x-ray.  

The Board finds it is unclear from review of the radiology report of the February 3, 2004 x-ray if, on that date, any of the screws in the employee’s ankle were broken.  Further, the Board finds it is not revealed in the radiology report of the x-rays taken on February 17, 2004, if any of the screws in the employee’s ankle were broken.  The Board finds, based upon the report of Dr. Woodward, that as of February 17, 2004, three of the five screws in the employee’s ankle were broken.  The Board finds that in order for it to determine if the December 14, 2004 incident was a substantial factor in the employee’s current right ankle condition, an interpretation of the February 3, 2004 
x-ray is necessary.  

The Board finds a SIME will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion under the Act to order a SIME for the specific purpose of the provision of an interpretation of the February 3, 2004 x-ray of the employee’s right ankle.
  The Board shall order the following questions be answered:

1. The number of screws used in the internal fixation of the employee’s right ankle.

2. In the February 3, 2004 x-rays, what part of the internal fixation remained stable?

3. In the February 3, 2004 x-rays, how many of the screws, if any, were broken?

The Board shall order an orthopedic surgeon to review the x-ray and answer the questions posed by the Board.

ORDER
1. The Board requires further investigation in order to best ascertain the rights of the parties.
2. The Board orders an SIME for an interpretation of x-rays taken of the employee’s right ankle on 
February 3, 2004, under AS 23.30.110(g).
3. Based upon lack of clarity of the number of screws used in the internal fixation of the employee’s right ankle, what part of the internal fixation remained stable as of the February 3, 2004 x-rays, and how many of the screws, if any, were broken when the February 3, 2004 x-ray was taken, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties. 

4. An SIME shall be conducted by an orthopedic surgeon on the Board’s list, to ascertain the answers to the following questions: 

A. The number of screws used in the internal fixation of the employee’s right ankle.

B. In the February 3, 2004 x-rays, what part of the internal fixation remained stable?

C. In the February 3, 2004 x-rays, how many of the screws, if any, were broken?

4. The February 3, 2004 x-ray shall be obtained by the employer and provided to the Board, directed to Workers’ Compensation Officer McKenna Wentworth’s attention, within 15 days from the date of this decision. 

5. The record shall remain open in this case for the limited purpose of accepting the SIME Report.


Dated at Anchorage, Alaska on October 12, 2004.
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Andrew Piekarski, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under 
AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GLENNON W. HOLLAND employee / applicant; v. FLUOR ALASKA INC, employer; AMERICAN CASUALTY COMPANY OF READING PENNSYLVANIA, insurer / defendants; Case No. 200324352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 12, 2004.
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