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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TAMARA S. SHEPARD, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

JEFFREY G. HEBER, 

dba AIRLINK SHUTTLE AND TOUR,

                              (Uninsured) Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200225999
        AWCB Decision No. 04 - 0246 

         Filed with AWCB Fairbanks, Alaska

         on October 19, 2004




We heard the employee’s petition for a supplementary order declaring default, which raised issues of unpaid temporary total disability (“TTD”) benefits, medical benefits, medical transportation costs, penalties, and interest, on October 14, 2004 in Fairbanks, Alaska.  The employee represented herself.  The employer failed to appear.  We closed the record at the conclusion of the hearing on October 14, 2004.  We here address the question of what benefits are due to the employee, and what benefits are past-due and in default.  Based on these findings, we will retain jurisdiction to issue a subsequent Supplementary Order Declaring Default  

ISSUES

1.
What is the employee’s compensation rate under AS 23.30.220(a)(6)?

2.
To what amount of TTD benefits is the employee entitled to under AS 23.30.185 from September 9, 2002, through the date of the hearing, October 14, 2004?

3.
What amount of the employee’s medical benefits are due, under AS 23.30.095(a)?

4.
Is the employee entitled to the implantation of a cervical spinal cord stimulator under AS 23.30.095(a)?

5.
What amount of medical transportation costs are due under 8 AAC 45.082(d)(2) and 8 AAC 45.084?

6.
Is the employee entitled to penalties under AS 23.30.155(e) on compensation not paid in a timely manner?

7.
Is the employee entitled to penalties under AS 23.30.155(f) on compensation awarded by us, but not paid in a timely manner?

8.
Is the employee entitled to interest under AS 23.30.155(p) on compensation not paid in a timely manner?

9.
Is the employee entitled to a Supplementary Order Declaring Default under AS 23.30.170 against this uninsured employer for failing to timely pay the benefits awarded to the employee in AWCB Decision No. 04-0101 (May 3, 2004) and AWCB Decision No. 04-0129 (June 2, 2004)?

SUMMARY OF THE EVIDENCE

This matter was originally set for hearing on September 23, 2004.  The employer failed to appear for the hearing.  Subsequent to that hearing, we received a proof of notice indicating the employer had not received the hearing notice within the time limits required by AS 23.30.110.  In our decision and order, AWCB Decision No. 04-0239 (October 1, 2004), we directed that this matter be re-set for a hearing to be held on October 14, 2004.  In the “Brief Summary of the Relevant Evidence” section of AWCB Decision No. 04-0239 we detailed the case history and summarized the evidence in the record, as follows:

In our decision and order in Shepard v. Heber, AWCB Decision No. 04-0028 (February 3, 2004), we found this claimant was an employee,
 working as a seasonal driver for the employer when she had a driver-side door collision with a cow moose on Chena Hot Springs Road at 3:30 a.m. on September 1, 2002, while returning from delivering passengers to the Chena Hot Springs Resort. The moose came through the window, striking her on the jaw, neck, shoulder and breast, and she was taken to the Fairbanks Memorial Hospital Emergency Room for contusions and muscular skeletal pains.
  The employee continued to work for the employer until September 9, 2002, when she quit because of persistent, disabling migraine headaches.
   Based on the hearing
 and available record, we found the employee suffered work-related medical problems and disability, and we concluded her claim is compensable.
 

Nevertheless, in the February 3, 2004 decision, we found the record did not contain specific evidence concerning what period or periods of time the claimant has been medically restricted from work as a result of her injury, and the record did not give a full history of her medical diagnosis, evaluation, and treatment.  In order to determine what period of TTD benefits, what medical benefits, and what related benefits the employee might be entitled to, and to ascertain the rights of the parties, we retained jurisdiction over these issues under AS 23.30.135 and AS 23.30.155(h), pending receipt of the medical records.
  The employee filed medical documentation, and Ms. Stuller scheduled the hearing on the employee’s claim to reconvene on April 22, 2004.

The claimant had filed a Workers’ Compensation Claim on November 3, 2003, asserting she had injured her shoulder, neck, back, and left arm, suffering nerve damage, numbness and loss of use, and disc damage.
  She claimed she is unable to work, and under the care of Eric Meffley, M.D., of the Tanana Valley Clinic.
  She claimed TTD benefits from September 2002 continuing, $2000.00 in medical benefits plus state pay [sic], $300.00 in transportation costs, a compensation rate of $700.00 per week, a penalty of $169.00, interest, attorney fees and costs, and a lump sum of $50,000.00 plus.
  The defendant filed no Controversion Notice concerning the claim.  At the initial hearing, on January 14, 2004, the employee testified she had no problems with her neck, back or limbs before the accident.  She testified her pains following the accident persisted, but she did not seek medical attention until April 2002, and then discovered she had disc injuries.  In a November 15, 2002 letter to the employer, she claimed to have incurred $97.00 at the Interior Neighborhood Clinic, $153.00 at the Radiology Consultants, and $397.00 at Emergency Medicine Associates.
  She testified the defendant has not paid these medical bills, and has not paid any TTD benefits for her work time loss.  

At the hearing on April 22, 2004, the employee testified she first saw Certified Physician Assistant (“PA-C”) Eric Meffley in May of 2003, and has continued to be treated by him since that date.  She testified her claim had not been paid by the employer, and she had no financial resources to pay for treatment, so she did not see a medical provider until her condition deteriorated, on or about May, 2003.   She testified PA-C Meffley has restricted her from returning to work, and she has not been able to work since her accident.  In a letter dated March 26, 2004, PA-C Meffley indicated he had treated the employee since May 28, 2002 for neck and shoulder pain related to her accident, and indicated she had been unable to return to her work or to be released to anything more than light duty work.
  In October 2003, the employee came under the care of Nancy Cross, M.D., at the Advanced Pain Centers of Alaska,, who diagnosed cervical facet arthropathy secondary to her motor vehicle accident, cervical spondylosis, mild left disk herniation at C6-7 and degenerative disk disease at C4-5 and C5-6.
  She referred the employee to physical therapy, recommended an epidural steroid injection, and considered an occipital nerve block for the employee’s persistent headaches.
  On January 16, 2004, Dr. Cross reported the epidural procedure improved her condition about 25 percent, but that she was still severely limited by her pain.
  Dr. Cross referred the employee to an orthopedic surgeon for evaluation as a possible candidate for surgery.
  In the April 22, 2004 hearing, the employee testified she would be consulting with orthopedic surgeon Mark Wade, M.D., during the week following that hearing.  

In our May 3, 2004 decision and order, AWCB Decision No. 04-0101, we found the employee had been disabled from work by her injury since September 9, 2002.  We awarded TTD benefits under AS 23.30.185 from that date, and continuing.  We ordered the employee’s compensation rate to be calculated under AS 23.30.220(a)(6).  We awarded the employee $14,626.13 in past medical benefits for treatment through February 1, 2004, and $542.63 in medical-related transportation and lodging costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through March 15, 2004.  We additionally ordered the employer to provide the employee continuing medical benefits, under AS 23.30.095(a), for reasonable and necessary treatment related to her work injury.   We ordered the employer to pay the employee a 25 percent penalty under AS 23.30.155(e), on all past-due benefits awarded in this decision, as well as interest.

The employer filed a Petition for Reconsideration on May 17, 2004,
 asserting he would make payments to the employee of $1,000.00 per month.  He asserted the employee’s medical records reflect she has received treatment for several medical conditions pre-existing her injury, and he should not be liable for those conditions.  He asserted $9,301.82 was paid by Medicaid for the employee’s work-related treatment, and that he should repay Medicaid, not the employee.  Because the employee did not seek medical attention for her work injuries until May 2003, he argued he should not be liable for TTD benefits until that date.  He additionally argued he should not have to pay medical-related transportation costs unless the employee provides itemized receipts for the travel.  The employer asserted the employee’s spouse now work’s for Badger Cab, and the employer wishes to have copies of transportation logs for any receipts from Badger Cab. 

The employee filed a Petition of Response [sic] on May 18, 2004,
 agreeing to accept monthly payments of $1,000.00.  She also agreed to have the TTD benefits begin on May 2003.  The employee requested we direct the employer to contact the Doctor’s Clinic, the hospital, and Dr. Wade’s office to indicate he would be paying her medical benefits and to arrange payment with them.  She also requested we direct the employer to contact the collection agency, OSI Alaska Financial Services, to arrange payment of the $826.36 due for her hospital costs from the accident.  She agreed the employer should contact the State’s Medicaid program to arrange repayment of the $9,301.82 in medical care provided to the employee during the time the employer resisted paying her benefits.  The employee asserted all the medical records and bills in the file, dated after September 1, 2002 are directly related to her work injury.  She asserted the medical-related transportation logs reflect personal car mileage to the physicians’ offices, at a rate of $.36 per mile, and that taxis would be much more expensive.

In AWCB Decision No. 04-0129 (June 2, 2004), we affirmed our May 3, 2004 decision, ordered the employer to pay the employee a 25 percent penalty under AS 23.30.155(f) on all late-paid or unpaid benefits awarded in our May 3, 2004 decision and order, ordered the employer to pay the employee interest under AS 23.30.155(p) and 8 AAC 45.142 on all late-paid or unpaid benefits awarded in our May 3, 2004 decision, and ordered the employer to pay the employee $586.69 in medical-related transportation costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through May 19, 2004.  

The employee filed and served a petition for a default order dated July 23, 2004, asserting the employer had failed to pay TTD benefits, medical expenses, medical travel costs, and penalties as ordered.
  The employer did not respond to the employee’s petition.  In a prehearing conference on September 2, 2004, Board Designee Sandra Stuller set the employee’s petition for a hearing on September 23, 2004.
  Notice of the hearing was served on the employee by mail on September 14, 2004, but the employe[r] failed to appear at the hearing.

At the hearing on September 23, 2004, the employee requested a default order for the $14,626.13 in medical bills and $542.63 in medical transportation costs, and for the $3,792.19 in penalties awarded in our May 5, 2004 decision and order.  In the hearing, the employee also provided documentation of an additional $8,641.47 in medical bills for treatment related to her cervical work injury between February 1, 2004 and September 1, 2004, as well as $49.72 in related medical transportation costs from March 15, 2004 through September 1, 2004.  There is no record of a controversion of this medical treatment by the employer.  The employee testified these bills have been turned over to collections.  The employee claimed an additional $6,913.03 in penalties under AS 23.30.155(f)
 for the unpaid medical benefits since February 1, 2004.  The employee claimed medical benefits, transportation, and related penalties totaling $34,565.17, as of September 1, 2004. 

At the hearing, the employee also presented a letter from the office of her treating physician, Nancy Cross, M.D., recommending implantation of a trial spinal cord stimulator.
  If that is successful, a permanent stimulator would be implanted.
  The estimated professional fees and Fairbanks Memorial hospital fees would total $68,289.00.
  The employee testified the cervical steroid injections have been less and less efficacious, and her physician is recommending the stimulator.  She requested that we order this treatment.

At the hearing, the employee presented calculations of her claimed TTD benefits. Under AS 23.30.220(a)(6).  Based on her total income of $3,594.00 from June 1, 2002 through August 31, 2002, divided by 13, and reduced to 80 percent, she calculated a weekly benefit of $221.17.  For the period of her disability for 106 weeks, from September 9, 2002 through September 16, 2004, she claimed a total of $23,444.02 in TTD benefits and $10,851.15 in penalties.  She testified the employer paid her a single check in the amount of $750.00 toward the benefits due on June 3, 2004.
  She claimed a total of $33,545.17 in TTD benefits and penalties still due as of September 16, 2004.

As directed in our October 1, 2004 decision, the Alaska Workers’ Compensation Division sent timely
 notice of hearing on October 1, 2004.  The employee appeared. And presented evidence and argument at the hearing on October 14, 2004.  The employer failed to appear.

At the hearing on October 14, 2004, the employee testified concerning the medical treatment she had received and the medical reports and bills in the record.  She testified she did not have specific wage documentation in the record for the 12 months preceding her injury.  She testified she had mailed the employer all the documents she had filed with us.  She indicated that her medical providers had submitted their reports and billing to the employer, and that medical bills had been turned over to collections agencies which were now attempting to secure payment from the employer.  The employee requested a Supplementary Order Declaring Default for the benefits identified and claimed in the packet submitted at the October 14, 2004 hearing.  

At the conclusion of the hearing, we again reviewed the record.  We noted that in AWCB Decision No. 04-0101 (May 3, 2004) we ordered:


ORDER
1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from September 9, 2002, through the date of the filing of this decision, and continuing.  The employee’s compensation rate shall be calculated under AS 23.30.220(a)(6).

2.
The employer shall pay the employee $14,626.13 in medical benefits for treatment through February 1, 2004, and $542.63 in medical-related transportation and lodging costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through March 15, 2004.  The employer shall provide the employee continuing medical benefits, under AS 23.30.095(a), for reasonable and necessary treatment related to his her work injury.  
3.
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(e), on all past-due benefits awarded in this decision.

4.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

5.
We dismiss the employee’s claim for legal costs under AS 23.30.145, without prejudice. 
 

In AWCB Decision No. 04-0129 (June 2, 2004) we ordered:


ORDER
1.
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(f), on all benefits awarded in our May 3, 2004 decision and order, that are either late-paid or unpaid.

2.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid or unpaid benefits awarded in our May 3, 2004 decision and order, from the date the award was due.

3.
The employer shall pay the employee $586.69 in medical-related transportation costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through May 19, 2004.  

4.
Our May 3, 2004 decision and order, AWCB Decision No. 04-0101, is affirmed in all other respects. 
  

We will here determine the amount of benefits past due and in default.  We note that a supplementary order of default provides a discrete avenue of redress to the Superior Court under as 23.30.170, and we retain jurisdiction to issue a specific Supplementary Order Declaring Default.
  Because the employee's attempt to secure a supplemental default order also raised issues of the specific amounts of TTD benefits due, plus additional penalties and interest, we will here also determine the amount of those additional benefits due.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
BENEFITS AWARDED IN A SUM CERTAIN, BUT DEFAULTED AND NOT PAID
AS 23.30.170 provides, in part:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

In our May 3, 2004 decision and order, we awarded the employee $14,626.13 in past medical benefits for treatment through February 1, 2004, and $542.63 in medical-related transportation and lodging costs through March 15, 2004.  We additionally ordered the employer to pay the employee a 25 percent penalty under AS 23.30.155(e), on all past-due benefits awarded in this decision, as well as interest.  The penalty on the medical and transportation benefits totaled $3,782.16.

The employer filed a Petition for Reconsideration on May 17, 2004, and in our June 2, 2004 decision and order), we affirmed our May 3, 2004 decision, and ordered the employer to pay the employee an additional 25 percent penalty under AS 23.30.155(f) on all late-paid or unpaid benefits awarded in our May 3, 2004 decision and order.  The AS 23.30.30.155(f), penalty on medical and transportation benefits and the related AS 23.30.155(e) penalty totaled $4,751.25.  We also awarded the employee and additional $44.06 in medical-related transportation costs, through May 19, 2004.  

The June 2, 2004 decision and order was not appealed, and became final on July 3, 2004.
  The total medical benefits, transportation costs, and penalties awarded as of that date was $23,756.23.  

II.
TTD BENEFITS
AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.220(a) provides, in part:

Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .


(6)
if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury. . . .

AS 23.30.175(a) provides, in part:

The weekly rate of compensation for disability or death may not exceed the maximum compensation rate, may not be less than 22 percent of the maximum compensation rate , and initially may not be less than $110.  However, if the board determines that the employee’s spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than 22 percent of the maximum compensation rate a week in the case of an employee who has furnished documentary proof of the employee’s wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages.. . . ..

In our February 3, 2004 decision and order, we found an employee / employer relationship between the parties in this case.  We ordered the employer to provide TTD benefits.  The employer did not appeal that decision, and it was final on March 5, 2004.
  In our June 2, 2004 decision and order on reconsideration,
 we directed the employer to calculate the employee’s compensation rate under AS 23.30.220(a)(6).  The employer did not appeal that decision, and it was final on July 5, 2004.
  Because our decisions did not calculate the specific weekly compensation rate for the employee, we here address that matter. 

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act, under AS 23.30.220, provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  However, at AS 23.30.175(a) the Act provides a minimum compensation rate of $110.00 per week for injured worker’s who fail to provide earnings documentation.  Because the employee has failed to provide documentation of wages during the 12 months preceding her injury, we will award TTD benefits at the rate of $110.00 per week.

The Alaska Supreme Court also held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In both hearings on this claim, the claimant testified concerning her work injury, its consequences, and her inability to return to work since she left the employer on August 9, 2002.  The medical records also indicate Dr. Cross and PA-C Meffley determined that the employee suffers severe physical restrictions from her work injury, which has prevented her from working since August 9, 2003.  We again find the claimant's testimony and the medical opinions of Dr. Cross and PA-C Meffley are sufficient evidence to raise the presumption that her work injury has prevented her from working since September 9, 2002, and that she is entitled to TTD benefits from that date and continuing.  

Based on our review of the testimony and the documentary record, we find no evidence in the record to indicate the claimant does not suffer a work-related disability for the claimed period.  We conclude the presumption has not been rebutted, and that the claimant’s claim for TTD benefits is compensable.
   Accordingly, the employee is entitled to TTD benefits from September 9, 2002, and continuing.  We specifically award the employee 112 weeks of TTD benefits from September 9, 2002 through the date of the hearing on October 14, 2004, at the compensation rate of $110.00 per week, a total of $12,320.00.

Based on the testimony of the employee, confirmed by a photocopy of the cashier’s check, we find the employer paid the employee $750.00 in compensation on June 3, 2004.  Accordingly $11,570.00 was due to the employee in TTD benefits as of October 14, 2004.

III.
ADDITIONAL MEDICAL BENEFITS AND RELATED TRANSPORTATION 

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(c) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”

The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  In the instant case, we find the employee’s testimony concerning her injury and need for medical treatment, together with the opinions of Dr. Cross and PA-C Meffley that the employee’s work injury necessitated the medical treatment provided, raise the presumption of the compensability for the claimed medical benefits and medical transportation costs.   

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.
  

The additional medical bills claimed by the employee in the September 23, 2004 and October 14, 2004 hearings were for treatment within the two-year time limit of Hibdon.  In our review of the record of this case, we can find no medical evidence to show the claimed medical benefits were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the claimant is entitled to payment of the additional medical treatment rendered through September 1, 2004, pursuant to AS 23.30.095(a).
  We will award $8,641.47 in medical benefits for treatment from February 1, 2004 through September 1, 2004.   

Under 8 AAC 45.082(d)(2) and 8 AAC 45.084, the claimant is also entitled to reasonable transportation and lodging costs incident to her medical treatment.  The employee documented an additional $5.66 in transportation costs between May 15, 2004 and September 1, 2004.
 We find no evidence to rebut the compensability of these costs.  We have reviewed the mileage and lodging costs in the record, and we find them reasonable.  We will award an additional $5.66 in medical-related transportation costs through September 1, 2004.

The employee also requests an order approving the implantation of a trial spinal cord stimulator, as recommended by her treating physician, Nancy Cross, M.D.  The employee testified the cervical steroid injections have been less and less efficacious. We find the employee’s testimony and the recommendation of Dr. Cross raise the presumption of the compensability of this medical procedure.
  We can find no evidence in the record to indicate the recommended treatment is not reasonable and necessary to be payable under AS 23.30.095(a).
  We conclude this treatment is compensable,
 and we will award the treatment as a medical benefit under AS 23.30.095(a).

IV.
PENALTIES UNDER AS 23.30.155(e)
AS 23.30.155(e) provides, in part:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

AS 23.30.155(e) provides a 25 percent penalty on all benefits which are not controverted and which were not timely paid. In this decision, we have determined the employer was liable for certain additional TTD benefits, medical benefits, and transportation costs, totaling $20,217.13.  The employer failed to either controvert or timely pay those benefits.
  We conclude the employee is due a 25 percent penalty on all the benefits not timely paid, by operation of law.  We will award a penalty of $5,054.28, under AS 23.30.155(e), on all past-due benefits awarded by this decision. 

V.
PENALTIES UNDER AS 23.30.155(f) 

AS 23.30.155 provides, in part: 

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

Under AS 23.30.155(f) the $25,271.41 in additional benefits
 awarded by this decision and order will be due 14 days after October 19, 2004, the filing date of this order.  If these benefits are not paid by the end of the statutory 14-day period, on November 2, 2004, a 25 percent penalty totaling $6,317.85 will be due, as a matter of law under AS 23.30.155(f).  

VI.
INTEREST
AS 23.30.155(q) provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

Also, for injuries which occurred on or after July 1, 2000, AS 23.30.155(q) and our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we will award interest to the employee, in accord with AS 23.30.155(q), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.  The employee has claimed interest, but not yet calculated the specific amount claimed.  Accordingly, we here award no specific amount, but retain jurisdiction over this issue pending a more specific claim.

VII.
ORDER OF DEFAULT

AS 23.30.170 provides:


(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

We find the employer was ordered to pay medical benefits, transportation costs, and penalties, as awarded in our February 3, 2004, May 3, 2004, and June 2, 2004 decisions and orders.  By the preponderance of the available evidence, we find the employer failed to pay $23,756.23 of the ordered benefits within the 30-day limit, defaulting on that amount.  We also find the employee applied to us within one year of the default for a supplementary default order.

We find the benefits awarded are in default; and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we will retain jurisdiction over this matter to issue a supplementary order, declaring default for $23,756.23 in awarded, but past-due benefits. 
    

Because of the failure of the employer to pay the benefits due to this employee over the last two years, we will retain jurisdiction over the additional benefits we have awarded in this decision, totaling $24,996.41.  We will also retain jurisdiction over the issue of possible penalties under AS 23.30.155(f), totaling $6,249.10, if the awarded benefits are not paid timely.  We will set a hearing on the basis of the written record for November 22, 2004 to determine whether or not these benefits, and possible penalties, have been paid timely by the employer.  The parties are directed to file with us, and to serve on the other party, evidence of payment of any of the awarded benefits no later than the close of work on Monday, November 22, 2004.  If either party prefers an in-person hearing on November 22, 2004, they should contact Board Designee Sandra Stuller.  If any of the benefits or penalties remain unpaid as of that date, we will issue another supplementary order of default for those benefits, under AS 23.30.170.

ORDER

1.
The employer is in default of $23,756.23 in medical benefits, transportation costs, and penalties awarded as of July 3, 2004.  We will retain jurisdiction over this matter to issue a supplementary order declaring default, under AS 23.30.170 for $23,756.23 in past-due benefits previously awarded to the employee.  

2.
The employee is entitled to TTD benefits from the employer, from September 9, 2002 and continuing.  The employee was entitled to $11,570.00 in unpaid TTD benefits from the employer, as of October 14, 2004.

3.
The employee is entitled to $8,641.47 in additional medical benefits for treatment from February 1, 2004 through September 1, 2004.   The employee is entitled to an additional $5.66 in medical-related transportation costs through September 1, 2004.

4.
The employee is entitled to the implantation of a trial spinal cord stimulator as a medical benefit from the employer, under AS 23.30.095(a).

5.
We will award a penalty of $5,054.28, under AS 23.30.155(e), on all past-due benefits awarded by this decision. 

6.
If the employer does not provide the employee the benefits awarded in this decision and order by November 2, 2004, a 25 percent penalty totaling $6,317.85 will be due, under AS 23.30.155(f).  

7.
The employer will pay the employee interest, in accord with AS 23.30.155(q), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.  

8.
We retain jurisdiction over the additional benefits awarded in this decision and order, as well as possible penalties under AS 23.30.155(f).  We direct the Alaska Workers’ Compensation Division staff to set a hearing on November 22, 2004 in accord with the terms of this decision, to determine whether or not these benefits, and possible penalties, have been paid timely by the employer.  If any of the benefits or penalties newly-awarded in this decision remain unpaid as of that date, we will issue an additional supplementary order of default for those benefits under AS 23.30.170.


Dated at Fairbanks, Alaska this 19th day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  


Chris N. Johansen, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TAMARA S. SHEPARD employee / applicant; v. JEFFREY G. HEBER, uninsured employer / defendant; Case No. 200225999; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 19, 2004.

                             

   _________________________________

      







Victoria J. Zalewski, Admin. Clerk
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� The employer argued the employee was an independent contractor.  The employer’s workers’ compensation coverage had lapsed at the time of the employee’s injury.


� Motor Vehicle Collision Report, dated September 20, 2002; and employee’s January 14, 2004 hearing testimony.


� Employee’s January 14, 2004 hearing testimony.


� The initial hearing on the employee’s claim was held on January 14, 2004.


� AWCB Decision No. 04-0028 (February 3, 2004), at 10, 12.


� Id. at 10, 12, and 13.


� Prehearing Conference Summary, March 11, 2004.


� Workers’ Compensation Claim, dated November 3, 2003.


� Id.


� Id.


� Letter to Heber, November 15, 2002.


� PA Meffley letter To Whom It May Concern, dated March 26, 2004.


� Dr. Cross medical report, October 31, 2003, at 3.


� Id. at 3.


� Dr. Cross, January 16, 2004 medical report, at 2.


� Id. 


� Employer’s Petition for Reconsideration, dated May 16, 2004.


� Employee’s Petition of Response, dated May 18, 2004.


� Employee’s petition, dated July 23, 2004.


� Prehearing Conference Summary, September 2, 2004.


� Please note, either AS 23.30.155(e) or AS 23.30.155(f) may be applicable to this claim.  The penalty would be the same, in either event. 


� Becky Contreras, Advanced Pain Centers of Alaska, letter dated September 17, 2004, To Whom It May Concern, with attached Treatment Option Report.


� Id. 


� Id.


� McKinley Bank Cashier’s Check, dated June 3, 2004.


� AWCB Decision No. 04-0239, at 1– 6.


� Per AS 23.30.110(c) and 8 AAC 45.060(e).


� AWCB Decision No. 04-0101, at 11-12.


� AWCB Decision No. 04-0129, at 10.


� See, Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  


� AS 23.30.125(a).


� AS 23.30.125(a).


� Confirming our May 3, 2004 decision and order.


� AS 23.30.125(a).


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


�Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� 989 P.2d at 731,


� See, e.g., Robles v. Wal-Mart, Inc., AWCB Decision No. 99-0260 (December 28, 1999).


� Hibdon, 989 P.2d at 731.  


� Id.


� As of February 1, 2004, the employee documented $542.63 in medical-related transportation and lodging costs.  As of May 19, 2004, she documented a total of $586.69 in such costs.  As of September 1, 2004, these costs totaled $592.35. 


� Carter, 818 P.2. at 665.


� Hibdon, 989 P.2d at 731.


�Smallwood, 623 P.2d at 316; DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� Please note that all 112 weeks of TTD were past due as of the date of the hearing.  


� I.e., TTD benefits, transportation costs, medical benefits, and penalties under AS 23.30.155(e).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.


� See, Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).  
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