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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOSE  CAZARES, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

WESTWARD SEAFOODS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS., CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200202924
        AWCB Decision No.  04-0248

         Filed with AWCB Anchorage, Alaska

         on October  19, 2004


On August 24, 2004 at Anchorage, Alaska, the Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Rehabilitation Benefits Administrator’s (“RBA”) determination finding the employee eligible for reemployment benefits.  Attorney Tim Macmillan represented the employee.  Attorney Timothy McKeeever represented the employer and its insurer (“employer”). We closed the record at the conclusion of the September 16, 2004 hearing. 

ISSUES

1. Whether there was a lawful controversion based upon the employee’s nonsubmittal of a plan within 90 days in accordance with AS 23.30.041(h).

2.  Whether the employee is entitled to attorney’s fees and costs.

SUMMARY OF THE EVIDENCE

The employee injured his left shoulder in the course and scope of his employment on February 6, 2002. The employer accepted the employee’s claim and initially paid benefits.  The employer requested a determination of eligibility for reemployment benefits.  On March 21, 2003, rehabilitation specialist Dean W. Szczepanski was assigned to complete an eligibility evaluation. Mr. Szczepanski submitted an eligibility evaluation on May 22, 2003.  On June 2, 2003, the RBA Designee informed Mr. Szczepanski that she was “unable to make a determination of eligibility for reemployment benefits because the evaluation is incomplete.”
  Additional information was provided and the RBA Designee found the employee was eligible for reemployment benefits on August 14, 2003.   The employee selected Maurilio Garza to provide a reemployment benefits plan.  Mr. Garza was informed that he had 90 days from September 12, 2003 to formulate and obtain approval of the reemployment plan.  On December 19, 2003, Mr. Garza requested a 30-day extension to permit him to meet with the employee’s attending physician and obtain her opinion on possible retraining goals.
  No plan was submitted.  

On March 10, 2004, the employer controverted reemployment benefits, including compensation under AS 23.30.041(k), because “the employee has failed to provide a reemployment plan by the deadline set by the RBA.”
 At the time of controversion, the employee’s bi-weekly PPI benefits were exhausted.
   

On April 19, 2004, the employee filed a workers’ compensation claim seeking reinstatement of reemployment benefits.  The employee asserted that the controversion is contrary to law because the employee fully cooperated, but was not provided with a plan.  

On May 20, 2004 the employer filed a second controversion alleging that the employee failed to cooperate with the reemployment process and is no longer entitled to reemployment benefits.
   However the parties stipulated to limit the issue before the Board to the lawfulness of the March 10, 2003 controversion.
  At hearing, the employee requested attorney’s fees at $250.00 per hour and costs.  He also requested the Board add an additional three hours for hearing preparation and participation to the affidavit of attorney’s fees.  The employer argued that while the hourly rate was high, it believed the Board had previously awarded the requested hourly rate and that the hours would need to be segregated to identify which hours were attributable to this matter and which were incurred in association with other matters in the employee’s claim.

On July 13, 2004, the RBA held an informal conference and found that the employee was cooperative in the reemployment process from March 10, 2004 and continuing.
  The employer appealed the RBA’s July 13, 2004 decision but it is not presently before the Board.    

Employee Argument

The employee argues that he was cooperative and it is not his responsibility to submit the plan. He argues his actions were reasonable.  The employee asserts the employer wrongfully terminated reemployment benefits under AS 23.30.041(n).  The employee argues that AS 23.30.041(n) lists specific grounds for terminating benefits and excludes all things or acts not designated – expressio unius est exclusio alterius.
  Therefore, the employee argues because AS 23.30.041(n) does not include the failure of an employee to provide a reemployment plan to the RBA, controversion was inappropriate. In response to the argument of the employer that there are other situations where reemployment benefits would terminate (e.g.: death or return to job at time of injury), the employee argues that the examples provided by the employer are not relevant because in the examples provided the employee was removed from the reemployment process.

The employee further argues that the employer’s controversion is without legal authorization and constitutes wrongful termination of benefits.  The employer’s actions were not in good faith as required by Harp v. ARCO Alaska, Inc.
 The employee is not responsible for submitting the plan.  The rehabilitation specialist is required to complete and submit the plan.  The employee reasons that it is his responsibility to cooperate in the plan process, which he did.  The employee also argues that the controversion were unfair because the employer waited to controvert until his bi-weekly PPI
 benefit was exhausted and the employer would be required to start paying AS 23.30.041(k) stipend.

The employee asserts that he is entitled to penalties for wrongful controversion under AS 23.30.155(e) and attorney’s fees under AS 23.30.145(b).  The employee argues attorney fees and costs are appropriate because the employer has resisted payment of the reemployment benefits and the benefit to the employee was great.

Employer Argument

The employer argues that its controversion is in good faith.  Under Harp, supra, the Board is to view the facts as the employer knew them at the time of the controversion.  The employer knew that the last activity in the process occurred in December 2003 when Mr. Garza requested a 30-day extension.  The employer provided an offer of proof that it had attempted to contact Mr. Garza but was unsuccessful.  The employer argues that it did not call the RBA because it would be futile.  The employer asserts that the RBA would look in its file and conclude the last action taken was the request for the 30-day extension.  A call, argued the employer, would have been a “hollow gesture.”  

The employer argues that when the RBA did not grant the 30-day extension as requested by Mr. Garza the reemployment process ceased.  Therefore, the employee was not involved in the reemployment process because there was no process.  The employer proposes that it is not fair for the employer to have to continue to pay when nobody is doing anything to get the employee back to work.  The employer argues that the employee shares the burden of moving the process forward.  Here, the employee took no action

The employer argues it controverted only after the process appeared to cease.  Moreover, the employer argues that under Wilson v. Flying Tiger Line, Inc.,
 the process was not completed within 90 days as required by AS 23.30.041(h). The employer waited over 203 days before controverting benefits. The employer argues Wilson stands for the proposition that a plan must be completed within 90-days.  The employer urges the Board adopt a strict construction of AS 23.30.041(h) as required by Koneky v. Camco Wireline.
   Because the process had far exceeded the 90-days required by statute, the employer reasons its controversion could not be invalid or unlawful.  To hold otherwise, the employer asserts would be to promote a system that is neither prompt nor efficient.

The employer argues the Board should adopt a position that the non-cooperation list under AS 23.30.041(n) is not exclusive.  The employer identifies several situations where benefits would be terminated such as the death of the employee or the employee’s return to work.  In Rydwell v. Anchorage School Dist.,
 the court instructed the Board to look to other sections of the workers’ compensation act to determine whether an employee is entitled to the benefits.  Thus, the employer reasons, the provisions of, AS 23.30.041(n) should not be exclusive.  

Finally the employer argues that its controversion is supported by sufficient evidence that if considered in isolation, is sufficient.
  Wilson requires a strict 90-day limit in which a plan may be submitted.  Here, it argues that waiting over 200 days before controverting is beyond what is required by law.  The RBA Designee did not act upon the request for an additional 30 day extension, under Wilson could it be granted.  Mr. Garza would not return the employer’s phone calls.  To contact the RBA would have been futile. The employer reasons that is the responsibility of the employee and the rehabilitation specialist to timely develop and submit a reemployment plan. There was nothing happening in the rehabilitation process, therefore, the employer had a legally sufficient basis to controvert reemployment benefits. At the time of the controversion, the employer had no other information.  It was inappropriate to permit the process to continue. 

FINDINGS OF FACT AND CONCLUSTIONS OF LAW

Legal Basis for the Controversion

 In Harp v. Arco Alaska, Inc.,
 the Alaska Supreme Court held that an employer must have specific evidence for a good faith controversion:

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty… For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

The Board has previously applied the court’s reasoning in Harp and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
   The Board has consistently required an employer or insurer to have specific evidence on which to base a controversion.
    

Here, the employer controverted reasoning that “the employee has failed to timely submit a reemployment plan by the deadline set by the RBA.”  We find the employer’s action are in direct contradiction with our prior decisions addressing whether an employer may discontinue benefits to an employee when a reemployment plan is not formulated and approved within 90 days after the rehabilitation specialist’s selection.
  This is not a matter of first impression.  We find the employer’s controversion unlawful.  In Giordano, at 6, 7 we stated:

The employer contends that, if an employee’s reemployment plan is not formulated and approved within 90 days after the rehabilitation specialist's selection, the employer has an absolute right to discontinue benefits to the employee.  The board disagrees.  AS 23.30.041(h) provides, in part, “Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved . . .. [citation omitted]  The employer argued the employee is not entitled to a stipend . . . because a reemployment plan had not been formulated an approved within 90 days after the rehabilitation specialist was selected. . . The Board has previously held that there is “no penalty provision under .041(h) warranting the suspension of stipend benefits.” Enloe v. M-W Drilling, Inc., AWCB Decision No. 00153 at 7 (July 20, 2000).  This panel agrees that the employer had no legal authority to suspend the employee’s benefits under .041(h).

The Board herein reaffirms our prior decisions on this matter and concludes that there is no penalty provision under .041(h) warranting the suspension of stipend benefits.  The employer does not have an absolute right to discontinue benefits to the employee.  Because this is not a matter of first impression and because we find no legal or factual basis for the employer to have controverted reemployment benefits on March 10, 2004, we conclude the controversion is unfair and frivolous.

 We find the last communication contained in the Board’s file from Mr. Garza to the employee is a copy of the letter requesting an extension because Mr. Garza needed to meet with Dr. Scovazzo.  It does not surprise the Board that the employee would determine that the ball was in Mr. Garza’s court and he would finish the plan.  The Board also finds it compelling that 8 AAC 45.550(b) requires:

Within 90 days after the date of the employee’s referral to the rehabilitation specialist for development of a reemployment plan, rehabilitation specialist for development of a reemployment plan, the rehabilitation specialist shall submit (1) the plan. . . 

(emphasis added), to the employee and employer for review and signatures and once signed, to the RBA.  Therefore, we find no support for the employer’s controversion based upon the employee’s failure to submit a plan.  If the Board were to adopt the employer’s rational, then under 8 AAC 45.550(b), the employer should have submitted a plan once it realized the 30 day extension had not been granted.   If so, then to controvert when the employer failed to supply a reemployment plan within the 90-day deadline is also unfair and frivolous.  

Additionally, we find the employer’s reliance on Wilson misplaced. In Wilson, the employer requested a waiver of AS 23.30.041(h).  The employer and the rehabilitation specialist argued that the employee’s condition had not yet become medically stable and a waiver of the 90-day requirement was justified.  The Board disagreed and found no legal basis for the waiver.  The Board reasoned that because the plan must include the estimated time of medical stability as predicted under AS 23.30.041(h)(7), to grant a waiver to allow the employee to attain medical stability “is directly contrary to the statute’s requirement for estimates of predicted stability.”  Here, the basis for requesting the extension of time was not directly contrary to AS 23.30.041(h). In Wilson, had the Board granted the waiver, it would have disregarded one of the minimum requirements of a reemployment plan.  

Finally, were we to adopt a bright line 90-day limit as urged by the employer, it would not further the goals of AS 23.30.041.  If the employer was correct, then if an employee had cooperated, but through no fault of the employee the plan was not timely submitted, the employee’s stipend would stop and any chance at returning to the workforce would be challenging at best.

We are concerned that the employer felt it would have been a “hollow gesture” to have picked up the phone and called the RBA.  We are concerned that there is a reemployment specialist who is not responsive to the employee or the employer.  If the employer could not contact Mr. Garza, why would the employer think the employee would do any better?  The Board is hopeful that in the future, prior to filing a controversion, the employer would make an effort to resolve the matter without Board involvement.    We find that had the employer picked up the phone and brought the matter to the RBA’s attention this proceeding may very well have been avoided thereby preserving the limited resources of the parties and the Board.  Additionally, the Board is concerned with the coincidental timing the controversion and exhaustion of the PPI benefits. 

AS 23.30.041(n) specifically defines “non-cooperation.”  The employer has failed to present evidence that the employee did not cooperate.  

Non cooperation means:

(1) unreasonable failure to 

(A) keep appointment;

(B) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to employability on a full-time basis;

(F) comply with the employee’s responsibilities out lined in the reemployment plan; or

(G) participate in any planned reemployment activity as determined by the administrator; or

(2) failure to give written notice to the employer of the employee’s choice of rehabilitation specialists within 15 days after receiving notice of eligibility for benefits from the administrator as required by (g) of this section.

AS 23.30.041(n). We find the employer asserted the employee did not stay in contact with the rehabilitation specialist, however, the employer did not assert it was an unreasonable failure.  Moreover, we find, on the facts presented, that the employee’s actions were reasonable.   For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.
  We conclude the employer did not possess sufficient evidence when it controverted reemployment benefits on March 10, 2003.  

Attorney Fee’s and Costs

The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 
(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.
We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  

Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find competent counsel hotly contested this matter.  We find the primary issue pursued herein, reemployment benefits, to be of the utmost importance to employees.  

We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  Mr. MacMillian seeks a fee based on a rate of $250.00 per hour.  At hearing, employer objected to all of Mr. MacMillian’s hours being attributable to this petition.  We find attorney fees at $250.00 per hour are reasonable for a practitioner of this attorney’s skill and experience.  The employee and employer are to submit those hours attributable to this proceeding by joint stipulation by November 1, 2004.  If the parties cannot agree on those hours attributable to this proceeding, Mr. MacMillian shall submit an affidavit of attorney fees and costs attributable to this proceeding by November 1, 2004 and the employer shall file any opposition or non-opposition by November 16, 2004.  

Frivolous and Unfair Controversion

(o) The board shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

We find AS 23.30.155(o) ministerial.  We are without discretion.  Accordingly, we herein provide notice to the division of insurance that the Board has determined that the employer’s insurer has frivolously or unfairly controverted compensation due under AS 23.30. et. seq.   

ORDER
1. The employer’s March 10, 2004 controversion is unlawful.  

2. The employee is awarded attorney’s fees and costs in an amount to be determined.  

3. The parties are directed to confer and if they can agree to the hours spend on this matter by Mr. Macmillan; they are to file a joint stipulation by November 1, 2004.  If the parties cannot agree on those hours attributable to this proceeding, Mr. MacMillian shall submit an affidavit of attorney fees and costs attributable to this proceeding by November 1, 2004 and the employer shall file its opposition or non-opposition by November 16, 2004.  

4. The Board directs this matter be referred to the division of insurance under AS 23.30.155(o).


Dated at Anchorage, Alaska on October    , 2004.
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Andrew Piekarski, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOSE  CAZARES employee / applicant; v. WESTWARD SEAFOODS, INC., employer; ALASKA NATIONAL INS. CO. - S, insurer / defendants; Case No(s). 200202924; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 19, 2004.
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