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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CYNTHIA F LEACH, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ALASKA RURAL ELECTRIC 

COOPERATIVE ASSOCIATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No(s).  200301642
      AWCB Decision No. 04-0250 

       Filed with AWCB Anchorage, Alaska 

       on October 22, 2004


On September 22, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to cancel the Second Independent Medical Evaluation (SIME) scheduled for the employee based on newly discovered information suggesting that there is no longer a dispute which would warrant an SIME.  The employer’s petition also seeks modification pursuant to AS 23.30.130 of AWCB Decision No. 04-0135, issued June 15, 2004, which ordered the SIME.  The employer was represented by Jeffrey D. Holloway, attorney at law.  The employee was represented by Robert A. Rehbock, attorney at law.  The petition to cancel the pending SIME was considered by the Board and orally denied at the hearing.  The record closed at the conclusion of the hearing.  We here issue our written order.  


ISSUES
1.  Should the SIME scheduled for the employee be cancelled in light of newly discovered evidence suggesting that no dispute exists between the employer’s and the employee’s doctors?

2.  Should AWCB Decision No. 04-0135, issued June 15, 2004, be modified pursuant to AS 23.30.130?


SUMMARY OF THE EVIDENCE
The employee was employed with the employer as an operations officer.  The employee suffered a work related neck and arm injury on January 28, 2003.  She saw Cindy Lee, D.O., of Orthopedic Physicians Anchorage on February 5, 2003.
  Dr. Lee diagnosed degenerative disc disease throughout the cervical spine with nerve root compression, probably from bone spur formation.
  The employee had a history of being treated for this condition with physical therapy and epidural steroid injections into the cervical spine.  This treatment had previously resulted in improvement in the employee’s condition.  Dr. Lee recommended that another epidural injection be performed and the employee was then to follow up with James M. Eule, M.D., regarding possible surgical intervention.  Dr. Eule and Dr. Lee are practitioners in the same clinic.

The employee subsequently received a cervical epidural block which did not relieve her symptoms.  She was seen several times in the spring of 2003 by Dr. Eule as he evaluated her treatment options.
  He determined that she was a poor surgical candidate and referred her to Leon Chandler, M.D., for further management.  Her case was to be reviewed in several months to check her progress.

At the request of the employer, William Boettcher, M.D., and Raymond Valprey, M.D., performed an employer’s medical evaluation (EME). In their report dated August 26, 2003, they concluded that the employee had a cervical strain, related to the industrial injury of 1/28/03, on a more probable than not basis, and preexisting multiple level cervical degenerative disc disease and foraminal stenosis from C3 to C7.
  They indicated she had reached medical stability from the industrially related cervical strain.  They did not anticipate any measurable improvement.  They anticipated that her symptoms would continue but would be related to her degenerative disc condition and not her work injury.  They did not anticipate that she would have a ratable impairment attributable to the injury.  They did not anticipate the need for further treatment. They felt she could return to work as a Chief Operating Officer, University Professor or accountant.  They anticipated no further work restriction related to the January 28, 2003 injury.
  

The employee again saw Dr. Eule on September 4, 2003.  He reviewed her consultation with the employer’s medical evaluators.  He also reviewed and rejected the prospect of multilevel cervical fusion.  Dr. Eule encouraged the employee to see Dr. Chandler.  He also concluded that “she is nonsurgical” and “I will have her see Dr. Lee if she needs follow up with our office.” 

On September 9, 2003, Drs. Boettcher and Valpey viewed the employee’s June 21, 2002 cervical spine MRI scan and her July 14, 2000 lumbar spine MRI.  These MRI’s did not alter their August 26, 2003 opinion.

On September 17, 2003, Dr. Eule wrote to the carrier to address the question of whether the employee’s job injury caused a temporary aggravation of the employee’s preexisting condition.  He explained:

The patient certainly had some underlying preexisting issues with her neck but it sounds like her lifting injury at work did exacerbate these and worsen her condition because she has failed to resolve and has failed to get back to her pre-injury status.  Therefore, she will have some permanent impartial (sic) impairment as a result of the January 28, 2003 incident.  However, the degree and amount of this disability is difficult to assertion (sic) and separate from her underlying condition.  I think that if it is important to you that she may benefit from getting a rating, which I generally do not perform, but we could refer her back to Rehabilitation Medicine Associates and Dr. James’ office to have a rating if you so desire.

On September 17, 2003, the employee was evaluated by Janice Bacon, ANP, of Dr. Chandler’s office.  Her diagnosis was “cervical DMX.”  The employee was offered information about treatment and medications but declined to participate at that time.  She was to return in two weeks for followup.

The employee was again seen by Dr. Lee on October 29, 2003.  She noted that the employee’s care had been controverted August 26, 2003.  She recited the employee’s treatment history, determined that the employee was still experiencing symptoms and referred her back to see Janice Bacon for treatment of chronic pain.
  

On June 2, 2004, the Board heard the employee’s request for an SIME. The employer contended that Dr. Eule was not her treating physician and there was no dispute between Dr. Lee’s opinion and the employer’s EME physicians, Drs. Boettcher and Valprey.  The Board found in AWCB Decision No. 04-0135, issued June 15, 2004, that Dr. Eule was the employee’s treating physician, that there was a dispute between his opinion and that of the EME doctors, and ordered an SIME.

Thereafter, on September 1, 2004, the employer received a September 15, 2003 letter, which had been prepared for Dr. Eule by Sharon Smith, claims adjuster for Alaska National Insurance Company.  In this letter, excerpts of the August 26, 2003 EME and the September 9, 2003 addendum, were reviewed.  Dr. Eule was advised that:

If you do not agree with this report, please provide a narrative report specifically addressing why you do not agree citing objective findings and your rationale for the disagreement, as well as your curative treatment plan and its duration.  Due to the time limits set by the Alaska Workers’ Compensation Board, we respectfully request your response within 14 days of the date of this letter.  Please fax your response to 206-343-4599.

This letter was returned to the employer on September 1, 2004, 50 weeks later.  Based upon Dr. Eule’s signature on the letter, the employer petitioned to cancel the SIME and to modify AWCB Decision No. 04-0135 pursuant to AS 23.30.130.  The employer maintains that Dr. Eule’s signature on the September 16, 2003 Alaska National letter means that there is no disagreement or conflict between Dr. Eule and the EME physicians regarding permanent impairment and permanency of the injury.  Thus, the employer argues, the requirements for an SIME under AS 23.30.095(k) are not met, and AWCB Decision No. 04-0135 should be modified.
  No explanation was offered as to why the letter was so late or why Dr. Eule might have changed his mind.    

The Board set the matter for hearing on September 22, 2004, on an expedited basis to consider the employer’s petition before the SIME was scheduled to occur on September 28, 2004.  The employee also filed a request to cross examine Dr. Eule about the September 16, 2003 Alaska National letter which he signed and returned September 1, 2004. 

The employer filed an objection to the employee’s request for cross-examination stating that as the employee’s treating physician, the employee could not now object to the introduction of the Alaska National letter which was signed by Dr. Eule and received by the employer on September 1, 2004.
 The employer maintains reports from the treating physician are not subject to objection by the employee on hearsay grounds.  The employer also claims that under Smallwood, the employee does not have the right to cross examine her treating physician regarding the records at issue.

The employee then filed a Petition on September 14, 2004, seeking to cancel the hearing set for September 22, 2004, as the employee had not had an opportunity to file her opposition to the employer’s petition and the employer had not filed an Affidavit of Readiness for hearing.
 

Parties’ Positions at Hearing

The employer maintains that as AWCB Decision No. 04-0135, issued June 15, 2004, recognizes that Dr. Eule is the employee’s treating physician, and Dr. Eule agrees with the EME physicians according to the September 16, 2003 Alaska National letter received by the employer September 1, 2004, the SIME should be cancelled as no dispute exists as required under AS 23.30.095(k), and AWCB Decision No. 04-0135 should be modified accordingly.  The employer asserts that Alaska National’s September 16, 2003 letter to Dr. Eule, received by the employer on September 1, 2004, constitutes newly discovered evidence and a change in conditions rendering AWCB Decision No. 04-0135 obsolete.

The employee filed an “Opposition to Petition” on September 14, 2004.  The employee maintains that the Eule letter received September 1, 2004, is not “newly discovered evidence” as the employer had access to and could have provided the testimony of Dr. Eule.  The employee claims that if newly discovered evidence could have been secured before the hearing and was not, a petition for modification should be denied.
  The employee also notes that the Alaska National letter was signed by Dr. Eule but gives no explanation for his change in opinion regarding the employee’s condition.  Although the employer refers to the September 16, 2003 Alaska National Letter signed by Dr. Eule as a “chart note”, the employee asserts that it is hearsay and not a “chart note” or a medical record.  As such, the employer argues it falls outside any recognized exception to the hearsay rule.  At hearing, the employee argued that the employer should have sought reconsideration of AWCB Decision No. 04-0135.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the hearing, the Board heard argument of the parties and made an oral ruling denying the employer’s petition to cancel the SIME and for modification under AS 23.30.130. The following summary reiterates and supplements the rationale for denial of the cancellation of the SIME and the denial of modification requested under AS 23.30.130.

AS 23.30.130 provides:

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS23.30.180, 23.30.185, 23.30.190, 23.30.200, or23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110, the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. 
(b) A new order does not affect compensation previously paid, except that an award increasing the compensation rate may be made effective from the date of the injury, and if part of the compensation due or to become due is unpaid, an award decreasing the compensation rate may be made effective from the date of the injury, and payment made earlier in excess of the decreased rate shall be deducted from the unpaid compensation, in the manner the board determines.

The Board agrees with counsel for the employee that Dr. Eule’s September 1, 2004 letter, drafted by Alaska National, does not constitute newly discovered evidence which would support modification under AS 23.30.130.  The Board finds the letter was outstanding at the time of the June 2, 2004 hearing and the employer could have pursued this information for presentation at that time.  The employer did not do so.  On this basis, the request for modification is denied.

With respect to the employer’s request to cancel the SIME, we begin our analysis with AS 23.30.095(k),  which provides:

k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.
The Board also has the power to authorize a medical evaluation under AS 23.30.110(g), which provides:

g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.
We note that in this case, the document which was signed by Dr. Eule was prepared by Alaska National.  In a recent case issued by the Board, Michelle De Kennedy v. Polar Roller Express,
 the Board considered the employer’s argument that a “check the box” letter checked by a physician and prepared by the employer was not given sufficient weight.  In that case, the Board noted that such evidence was not offered with sufficient foundation to establish it as a “business record.”  The doctor did not prepare the letter and the letter was prepared in anticipation of litigation.  For these reasons, the Board found it should be given “minimal” weight.  Additionally, the letter in that case did not include information described in 8 AAC 45.120(k), which provides: 

(k) The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include 
(1) the patient's complaints; 

(2) the history of the injury; 

(3) the source of all facts set out in the history and complaints; 

(4) the findings on examination; 

(5) the medical treatment indicated; 

(6) the relationship of the impairment or injury to the employment; 

(7) the medical provider's opinion concerning the employee's working ability and reasons for that opinion; 

(8) the likelihood of permanent impairment; and 

(9) the medical provider's opinion as to whether the impairment, if permanent, is ready for rating, the extent of impairment, and detailed factors upon which the rating is based. 

The “check the box” letter was found to be entitled to less weight than reports including the information outlined in 8 AAC 45.120(k).  For these reasons, the Board gave the letter minimal weight.  

The Board finds the rationale of the DeKennedy case persuasive in the instant case.  The Board finds the September 16, 2003 letter authored by Alaska National was not offered with sufficient foundation to consider it as a “business record,” and thus it is not an exception to the hearsay rule.
  It also was prepared in anticipation of litigation and not prepared by Dr. Eule.  The Board finds nearly one year had passed from the time Dr. Eule last saw the employee and the time the letter was completed by Dr. Eule and received by the employer.  In addition, the Board does not have information about the circumstances of the signing of the letter or what might have led Dr. Eule to change his mind.  For these reasons, we give this letter signed by Dr. Eule and prepared by Alaska National little weight in determining whether there is still a dispute which requires the SIME.   We will continue to rely on Dr. Eule’s letter of September 17, 2003, outlining the employee’s condition and finding that she will have some permanent impairment.  Without further information, we are in no position to evaluate the meaning of the September 1, 2004 Alaska National letter signed by Dr. Eule.  The Board also has no explanation for why this letter appeared so long after it was originally sent to Dr. Eule.  Unless and until such information is provided, the Board will rely on the record as it stood on June 2, 2004, when AWCB Decision No. 04-0135 was heard and June 15, 2004, when the Interlocutory Decision and Order directing the SIME to be conducted was issued.  

We express no opinion as to whether the September 1, 2004 Alaska National letter signed by Dr. Eule is admissible at hearing.  Our decision in this case is only that this letter, if admitted, is not sufficient to eliminate the dispute required under AS 23.30.095(k).   

We also note that the Board has broad authority under AS 23.30.110(g), AS 23.30.135(a) and AS 23.30.155(h) to order a physical examination.  Given the inconsistencies in the medical record, we find an SIME examination under AS 23.30.110(g) would substantially aid us in the resolution of this claim.  Even if we find a basis to cancel the examination under AS 23.30.095(k), we would affirm the order for the employee to attend the SIME under AS 23.30.110(g).  The Board concludes that the September 16, 2003 letter, standing alone, is not a sufficient basis for modification of AWCB Decision No. 04-0135 under AS 23.30.130.  For these reasons, the employer’s petition to cancel the SIME and for modification of AWCB Decision No. 04-0135 is denied.

If this order is not dispositive of the employee’s request for cross-examination, the employee may renew the motion.


ORDER
1. The employer’s petition to cancel the SIME scheduled for September 28, 2004 is denied.

2. The employer’s petition to modify AWCB Decision No. 04-0135 is denied.

Dated at Anchorage, Alaska, this 22nd day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rosemary Foster, Designated Chair







______________________________                                






Valarie L. Allmon, Board Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CYNTHIA F LEACH, employee/applicant, v. ALASKA RURAL ELECTRIC COOPERATIVE ASSOCIATION, employer, and ALASKA NATIONAL INSURANCE COMPANY, insurer/defendants; Case No. 200301642; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of October, 2004.

                             
_________________________________

                                                                                     


Shirley DeBose, Clerk
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