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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512

	MARIA T. GALLO, 

  f/k/a  MARIA T. ACEVEDO,

                                                   Employee, 

                                                            Applicant,

                                                   v. 

HOST MARRIOTT SERVICES, CORP.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST,

                                                  Insurer,

                                                            Defendant.
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	         FINAL 

         DECISION AND ORDER

        AWCB Case Nos.  200021792M, 199901045 
        AWCB Decision No.  04-0251

         Filed with AWCB Anchorage, Alaska

         On October 22, 2004


On March 4, 2004, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s claim for additional permanent partial impairment (PPI) benefits, medical benefits and attorney’s fees and costs.  Attorney William Soule represented the employee.  Attorney Deirdre Ford represented the employer and insurer (employer).  The parties submitted closing briefs on April 30, 2004.  The Board heard additional argument on August 8, 2004.   We closed the record September 15, 2004. 


ISSUES

1.   Is the employee entitled to additional 2 percent in PPI benefits?

2. Are the employee’s past medical expenses compensable?

3. Is the employee entitled to additional diagnostic testing and medical treatment?  

4. Is the employee entitled to attorney’s fees, costs, and interest?


SUMMARY OF THE EVIDENCE
The employee injured her low back twice on November 5, 2000 while in the employ of the employer.
  She worked for the employer covering two different locations in the airport terminal.  The employee testified that while her title was that of cashier, her duties required lifting and restocking supplies, as well as janitorial/cleaning.  

The first injury occurred while she was lifting a box of frozen cinnamon roll dough and heard something “crack” in her lumbar area.
 She testified that she told her supervisor who took no action at the time.  The supervisor, later that day, sent the employee to Burger King to clean the grill.  The second injury occurred while working at the Burger King location.
  The employee finished her workday, went home, had a sleepless night and was only able to get up and ready for work the next morning with the help of her husband.  Upon arrival at work the next day, the supervisor told the employee to go to First Care Medical Center for treatment.
  The employer accepted compensability of the injuries.  

Pre-injury Medical History

The employee has been treated for back problems and depression prior to her November 5, 2000 work injuries.  In April 1996, Michael Relawo, M.D., treated the employee for upper back pain and restricted her work activities. In 1999/2000, the employee reported depression arising from her husband’s detention by the Immigration Naturalization Service.  In March 2000, the employee was prescribed an antidepressant. In April 2000, the employee was treated for anxiety. 

Post-injury Medical History

The employee, as suggested by the employer, sought treatment with Charles Manwiller, M.D. at First Care Medical Center.  Dr. Manwiller diagnosed “LS strain.”
  The employee was taken off work for two days. She was treated with anti-inflammatory and muscle relaxant medication, and  Dr. Manwiller noted that the employee might benefit from physical therapy.  He saw the employee every week until she was released to light duty modified work, with restrictions on lifting, pulling, pushing, not to exceed 20 pounds.
  A few weeks later, the employee complained that her symptoms had not gotten better.  Dr. Manwiller further modified the employee’s work restrictions.
  The employee still did not improve.  Dr. Manwiller prescribed physical therapy and an X-ray
.  The X-ray was unremarkable. Dr. Manwiller referred the employee to orthopedic surgeon Edward Voke, M.D. 

Dr. Voke diagnosed chronic lumbar facet syndrome and requested an MRI.
   The MRI revealed mild disc bulging, disc and facet joint degenerative changes at L5-S1 and right bony neural foraminal narrowing.
  Dr. Voke felt surgery was contraindicated.  He removed the employee from work on March 4, 2001 and scheduled a reevaluation for April 4, 2001.
  He also felt the employee would benefit from additional physical therapy with a new therapist.  

At the request of the employer, its EME physician,
 William S. Mayhall, M.D., evaluated the employee on April 19, 2001.  Dr. Mayhall diagnosed lumbosacral sprain, obesity, poor conditioning, and depression.
  He found the employee’s low back injury and subsequent treatment were related to the employee’s November 5, 2000 injuries.
  He found the employee was benefiting from her physical therapy program.  He opined that the employee was not medically stable, and would not reach medical stability for another three to four months.
  Finally, he found the employee was motivated to return to work for the employer.
Dr. Voke referred the employee to physiatrist Susan S. Klimow, M.D.
 Dr. Klimow examined the employee on May 15, 2001.  Dr. Klimow diagnosed chronic low back pain, left greater than right with underlying degenerative disc and facet changes, thoracic discomfort, a history of depression now stable, and tobacco abuse.
  Dr. Klimow continued to release the employee from work and prescribed Medrol Dosepak and Vicodin.  She also ordered a TENS unit.  The employee continued with physical therapy, however, she reported that therapy increased her pain.

Dr. Klimow next saw the employee three weeks later on June 5, 2001.  Electrodiagnostic testing showed duration and recruitment of the nerves were all within normal limits.
  Dr. Klimow wanted to test the thoracic spine muscles but the employee stated the testing was too painful.  Dr. Klimow suggested acupuncture and facet injections.  The employee declined. In August, Dr. Klimow suggested the employee return to work as a cashier and limited physical activities including no lifting over 10 pounds.

The employer requested that Dr. Mayhall evaluate the employee again. His second evaluation was completed on September 6, 2001.  He reported that the employee complained of chronic pain that was increasing, not decreasing.  Dr. Mayhall diagnosis did not change from his first evaluation of the employee, other than to note the depression was preexisting and to add MRI evidence of degenerative changes and neuroforaminal narrowing at L5-S1.
  While he found some of the findings confusing, Dr. Mayhall characterized the employee as straightforward in the examination, and that she wanted to get well and back to work.
  He also noted the need for a psychiatric evaluation.  Finally, he opined that the employee was not yet medically stable.  Because she was not improving under Dr. Klimow’s treatment, the employee sought treatment with Mark Barbee, D.C., on October 12, 2001.  

Dr. Barbee noted the employee’s x-rays were positive for degenerative joint disease at L5 - S1 and spinal misalignment.
  He reported that the employee’s “subjective description of injury fits objective findings.”
  Following the course of treatment recommended by Dr. Barbee, the employee noted a 50 percent improvement in her symptoms.
  

Two months later, on December 13, 2001, the employer had Dr. Mayhall perform a third EME. Again, Dr. Mayhall’s impression did not change except for his noting that the depression had “apparently resolved.”
 Dr. Mayhall also noted that while his objective findings were essentially unchanged from his prior evaluation, the employee reported improvement since treating with Dr. Barbee.  Dr. Mayhall opined that the employee was not yet medically stable and ratable.  He further opined that the employee was improving and “should continue under the care of Dr. Barbee, as she has confidence in him and it appears overall her subjective symptomatology is improving.”
  Dr. Mayhall agreed with Dr. Barbee’s plan of core conditioning and improvement, although he would begin decreasing the frequency of passive treatments.  Dr. Mayhall believed the employee could be reintroduced to a very light or sedentary job.

Dr. Barbee referred the employee to Daniel Armstrong, D.C., for an exercise and strengthening program.  The employee noted minor improvement in her pain.  A few months after starting with Dr. Armstrong, the employee reported that the exercise program seemed to irritate her back.  Dr. Barbee removed the employee from the exercise program and increased massage therapy with Stan Throckmorton, D.C.  The employee also received weekly acupuncture treatments with Ida Chen.

In early April 2002, Dr. Barbee contacted the employee’s supervisor and inquired about returning the employee to work and light duty.  On April 12, 2002, the employee returned to light duty work on a part time basis.  Although she complained of increasing low back discomfort, she tolerated her light duty work.

At the employer’s request, Dr. Mayhall performed his fourth EME on April 19, 2002.  Other than finding the employee medically stable and able to return to work, his EME report was largely unchanged.  Dr. Mayhall agreed that medical treatment to date had been reasonable and necessary with the exception of acupuncture.  Dr. Mayhall found no signs of malingering and opined that the best treatment for the employee would  be able to return to work and increase her activities.  He also provided a 6 percent whole person PPI rating for the employee’s lumbar spine injury.  The employer controverted medical treatments received after May 4, 2002 based on Dr. Mayhall’s opinion.

Dr. Barbee disagreed with Dr. Mayhall’s evaluation.  He felt that the employee was not medically stable and was not ready to return to work.  He removed the employee from work on June 2, 2002, noting she was totally incapacitated.
 

On February 27, 2003, in response to the employer controverting benefits, Dr. Barbee wrote a letter to case manager Nancie Lansom.  Dr. Barbee took issue with Dr. Mayhall’s PPI rating and his statements regarding the need for continuing acupuncture.  Dr. Barbee referred the employee to a doctor certified in electrodiagnostic medicine, John Shannon, Jr., D.C., DNAT.  Dr. Shannon performed EMG testing on May 20, 2003.  He reported that the test results were abnormal consistent with a left-side L5-S1 chronic radiculopathy.  Dr. Shannon added as a “side note” that he believed the employee could not return to her prior job and recommended she enter the reemployment process.
  

On June 11, 2003, the employee returned to First Care for pain medication.  Complaints of low back and leg pain were noted.  Dr. Manwiller ordered a new MRI and referred the employee to a pain clinic.  Dr. Barbee testified in his deposition that he would have referred the employee because he could not prescribe pain medication.

On June 26, 2003, orthopedist Thomas Gritzka, M.D., performed  a second independent medical evaluation (SIME). Dr. Gritzka examined the employee and reviewed medical her medical records.  He diagnosed bilateral sacroiliitis and chronic left sacroiliac joint sprain.  He ruled out left-sided intervertebral disc herniation at L5-S1.
  Dr. Gritzka opined that the medical care and treatment received by the employee since the controversion (May 4, 2002) had been both reasonable and necessary as well as within the realm of medically acceptable treatment options.
  Dr. Gritzka identified several additional diagnostic tests that would be appropriate.  He could not opine on the need or type of ongoing treatment without the additional diagnostic tests.  However, Dr. Gritzka did question the efficy of continued acupuncture treatment.  Finally, he found the DRE Category II best fit the employee’s condition and assigned an 8 percent PPI rating.
 

Throughout the summer, Dr. Manwiller continued to treat the employee.  For reasons not contained in the record, she returned to Dr. Barbee on October 13, 2003.  

Dr. Manwiller referred the employee to pain specialist, Leon Chandler, M.D.
  Dr. Chandler prescribed an epidural steroid injection.  The employee reported a temporary but significant pain reduction after the injection.

On December 9, 2003, at the request of the employer, Lee Schlosstein, M.D., performed a fifth EME.  After examining the employee, Dr. Schlosstein opined that the employee’s back pain had improved following epidural injection.  His impression of the employee’s medical conditions was degenerative disc disease without definitive findings for true radiculopathy and possible sacroiliitis.
  If sacroiliitis were ruled out, then he would diagnose the employee as suffering from a low back strain/sprain with degenerative disc disease.
 Dr. Schlosstein recommended additional testing to determine if the employee’s complaints are due to a low back strain/sprain with degenerative disc disease.

There is not clear-cut evidence, at this time, that this lady has any inflammatory rheumatic condition on clinical grounds, only the suggestion of possible sacroiliitis.  If this can be settled and no evidence of sacroiliitis is noted, I think that her best explanation is as has been described by the prior examiners.  In other words, chronic low back strain/sprain with degenerative disc disease.

The dramatic improvement following the epidural injection is quite impressive.  Had this not occurred, I would strongly suspect an element of fibromyalgia to be present here, but currently she does not fully fulfill the usual requirements for the diagnosis of this process.

On March 9, 2004, the employee had another MRI.  Harold F. Cable, M.D., reviewed the MRI and reported:

Mild disc degeneration at L4 and slightly more marked at L5.  There may be a small subligamentous herniation to the left of midline at L5.  This just contacts the thecal sac and the nerve root within the left lateral recess that does not compress or displace it.  Never the less, it could be responsible for some ‘chemical’ or other irritation of the nerve root on the left.

In April 2004 Dr. Gritzka issued an addendum to his June 26, 2003 SIME report upon receipt of additional diagnostic testing results.  Dr. Gritzka reviewed a February 27, 2004 EMG study.  The physiatrist who conducted the study concluded the results were essentially normal.  Dr. Gritzka reported:

Ms. Gallo’s lower extremity symptomatolotgies still fall under the description of a ‘non-verifiable radiculopathy.’  She does have findings consistent with an ankylosing spondylitis, a condition that cause bilateral sacroiliitis.  . . . The diagnostic studies which you have sent me rule out diagnosis number three on page 13 in my report, on a more probable than not basis.  Her diagnosis now becomes:

1. probable bilateral sacroiliitis (probable ankylosing spondylitis)

2. Chronic left sacroiliac joint sprain.

In early June 2004 Dr. Gritzka issued a third addendum to his June 26, 2003 SIME Report.  The addendum was issued after the receipt of additional diagnostic reports (including the March 9, 2003 MRI) and evaluations.  In his June 2004 addendum, Dr. Gritzka states:

Hopefully, I made it clear when I did the report June 26, 2003, that the real issue is whether or not Ms. Gallo has a sacroiliitis that is attributable to ankylosing spondylitis.  [the employee] has a positive HLAB-27 rest.  The positive HLAB-27 study is consistent with the non-industrial rheumatologic condition of ‘ankylosing spondylitis,’ but it does determine necessarily whether or not the examinee has an associated sacroiliitis. 

The MRI scan of March 9, 2004, unfortunately, does not include a description of the sacroiliac joints.  It describes mild disk degeneration at L4 and slightly more marked degeneration at L5 with a small subligamentous herniation to the left of the midline at L5 that was questionable according to Dr. Cable.  Dr. Cable stated that subligamentous herniation to the left of the midline at L5 “just contacts the thecal sac and the nerve root within the left lateral recess, but does not compress or displace it.  Nevertheless, it could be responsible for some chemical or other irritation of the nerve root on the left.

Unfortunately I cannot provide you with a further opinion on the basis of the March 9, 2004, MRI scan.  Until Ms. Gallo has a radioactive bone scan of the sacroiliac joint ratios, the question is to whether or not she has a bilateral sacroiliitis secondary to a non –industrial condition ankylosing spondylitis cannot be answered.  I stated on page 14 of the report of June 26, 2003 that I thought that Ms. Gallo should be ‘worked up’ for her rheumatologic disorder since the most common cause of sacroiliitis is a rheumatologic disorder such as ankylosing spondylitis.  Ms. Gall has a partial workup which was suggestive with ankylosing spondylitis.  Ms. Gallo has a partial workup which was suggestive with an ankylosing spondylitis and secondary non-industrial bilateral sacroiliitis, but the erythrocyte sedimentation rate was within normal limits, an unusual in an individual who has a clinically significant ankylosing spondylitis.

To summarize my opinion to date, based on the information that the examinee has that has been provided to me so far:

1. I do not think that Ms. Gallo has a clinically significant intervertebral disk herniation or for that matter a significant lumbosacral spine injury.  

2. Ms. Gallo’s symptoms seem to be coming from sacroiliac joints.  She has a positive HLAB-27 test that is consistent with ankylosing spondylitis.  Ankylosing spondylitis often involves the sacroiliac joints.  

3. Further studies. . . would be necessary to further evaluate this case.. . . 


Deanne Silva testified for the employee.  Ms. Silva is Dr. Barbee’s records custodian.  She testified regarding outstanding and overdue charges on the employee’s account.

Dr. Barbee testified via deposition.  He testified that the studies showing no permanent radiculopathy supported the validity and necessity of the treatment he prescribed.
  He testified that the x-rays taken by Dr. Schlosstein show unilateral right-sided sacroiliitis.
  Dr. Barbee agreed that the HLAB- 27 antigen had some correlation to autoimmune diseases, but no bearing on the left leg symptoms.
  He agreed that sacroiliitis and ankylosing spondylitis are not work related.
  However, Dr. Barbee explained how the protein in a disc can cause a biochemical irritation and an inflammatory response.  This, he reasoned, explained the employee’s chronic left leg pain.  

Dr. Barbee testified that EMG studies provide an objective determination whether, and to what degree, the employee’s symptoms are from the ankylosing spondylitis versus her degenerative disc disease.

The EMG would tell us if there’s abject radiculopathy, nerve root compression sign and related Electrodiagnostic information saying that the nerve is being compromised by the reduced disc space of by the disk itself at the nerve root level, which has nothing to do with a disease – a systemic disease like ankylosing spondylitis.

Dr. Gritzka discussed the employee’s results from Dr. Schlosstein’s recent EMG testing.
  He testified that it looked as if the employee has made “a pretty complete recovery with no permanent radicular changes.”
 He reconciled Dr. Shannon’s positive EMG results with Dr. Schlosstein’s EMG testing explaining that the difference was due to the passage of time.
  Dr. Barbee noted that even though Dr. Shannon’s EMG results were positive, they also showed some healing beginning to take place. This was consistent with Dr. Schlosstein’s findings.

Argument of the Employer

The employer argues that the record reflects that the employee suffered, at most, a lumbar strain that was resolved by June 2002, when Dr. Barbee released the employee to work.  The doctors now agree that the employee suffers from sacroiliitis, a rheumatological disorder and depression.  Testing has not verified radiculopathy.  Therefore, the employer reasons there is no residual from the work injury to the low back.  Additionally, it is the employer’s position that the employee’s rheumatological problem was neither caused nor aggravated by her November 2000 work injuries.  The employer argues that the board must focus on the medical opinions and records to resolve the claim before it.  

Argument of the Employee

The employee argues that the March 9, 2004 MRI establishes a small herniated disc which could be causing some chemical or other irritation of the nerve root.  This, she asserts, explains her chronic left leg pain.  Hence the employee’s condition continues to be work related and she should receive the medical treatment and testing recommended by Dr. Barbee and Dr. Gritzka.  The employee argues that Dr. Mayhall’s April 19, 2002 EME finding that further medical treatment would be unnecessary and unreasonable is not supported by the record.  The employee asserts that Dr. Mayhall’s statement that the best therapy for the employee would be for her to return to work is not a reasonable treatment option.  Therefore, no reasonable person would consider that as “treatment.”  The employee argues that Dr. Mayhall’s April 19, 2002 EME report does not meet the substantial evidence standard and thus is not sufficient to rebut the presumption. Accordingly, the employee should prevail on her claims for additional diagnostics and treatments.

The employee argues that the Board should adopt Dr. Gritzka’s PPI rating because he is an unbiased impartial evaluator.  Accordingly, the employee is entitled to an additional 2 percent PPI benefit.  

Finally, the employee argues she is entitled to continuing medical care and reimbursement for past medical expenses.  The employee has consistently experienced an increase in symptoms when participating in return to work trials and supervised strengthening.  She argues that this is consistent with having a left sided herniation in the lumbar area.  The employee reasons that she experiences a chemical or biochemical irritation when she overexerts putting pressure on the disc, which then leaks.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. The Presumption Analysis
Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the employee is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 

2. Additional 2 Percent PPI Benefit
The employee asks the Board to adopt Dr. Gritzka’s 8 percent PPI rating over Dr. Mayhall’s 6 percent PPI rating. Applying the presumption analysis set forth above, we do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the testimony of the employee, Dr. Barbee, and Dr. Gritzka’s initial SIME report are sufficient to establish the presumption of compensability of her claim to additional PPI benefits. 

The employee, having attached the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.
  

The employer argued in its closing brief that the employee is not entitled to additional PPI because the 8 percent PPI rating assigned by Dr. Griztka included his diagnosis of bilateral sacroiliitis, is a non-work condition.  Therefore, the employer argues the only evidence of a PPI rating is the 6 Percent rating from Dr. Mayhall, which has been paid.  

We find Dr. Gritzka assigned an 8 percent PPI rating on June 26, 2003. We find Dr. Gritzka placed the employee in DRE Category II because he felt the employee may have a herniated nucleus pulposus with radiculopathy or other structural abnormalities of the lumbar spine.  We find that when provided with additional diagnostic testing, Dr. Gritzka opined that the real issue is whether or not the employee has sacroiliitis and ruled out a left herniated intervertebral disc at L5-S1. Dr. Gritzka assigned a PPI rating taking into consideration radiculopathy, which testing has established in nonexistent, and a herniated disc, which has been ruled out by the March 9, 2004 MRI.  Accordingly, we find the employer has presented substantial evidence that provides an alternative explanation which, if accepted would exclude work-related factors as a substantial cause of the additional 2 percent PPI rating provided by Dr. Gritzka.    

The employer having rebutted the presumption of compensability, the employee must therefore prove her claim for additional PPI benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by our state Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

We have reviewed the record and find Dr. Mayhall’s PPI rating appropriate, given the record before us. We find Dr. Mayhall’s PPI rating was assigned based upon his diagnosis of lumbosacral sprain and MRI evidence of degenerative disc disease at L5-S1 with facet degenerative changes at L4-5 and L5-S1 and neural foraminal narrowing at L5-S1.  As indicated above, we find Dr. Gritzka’s rating was based in part on complaints attributable to a non-industrial inflammatory condition. We find the employee’s sacroiliitis is a non–work related condition.  Therefore, we deny the employee’s request for an additional 2 percent PPI benefit.

3. Past and Future Medical testing and Treatments
The employee is asking for future medical benefits and for benefits incurred after May 4, 2002 to present.  We find the employee was receiving medical benefits until controverted on May 4, 2003. We find a claim for continuing treatment comes within AS 23.30.095(a) and is entitled to the benefit of a continuing presumption.
  Accordingly, we find the presumption analysis attaches to the employee’s claim.  We find that the employee’s date of injury was November 6, 2000.  Applying Phillip Weidner & Assoc. Inc., v. Hibdon,
 to the claim for medical treatment sought prior to November 6, 2002,
 the employer must establish that the treatment provided to the employee was unreasonable and unnecessary. We find the employer controverted medical benefits based on Dr. Mayhall’s April 19, 2002 EME.  Dr. Mayhall does not state the treatment provided was unreasonable or unnecessary; rather, we find he disagrees with the type of treatment provided.  Therefore, we find the employer has not presented substantial evidence to rebut the presumption of medical treatment under Hibdon.

In the alternative, had we found the employer met its burden and moved to step three in the presumption analysis, the outcome would be the same as to medical treatments provided up to November 6, 2002.  We find that Dr. Gritzka opined that the medical care received by the employee since May 4, 2002 “has been both reasonable and necessary and within the realm of medically acceptable options.”   We find Dr. Gritzka rendered this opinion on June 23, 2003. 

We find that Dr. Gritzka did not rule out work as a cause of the employee’s continuing complaints until early April 2004.  He opined that on a more probable than not basis that the employee’s rheumatoid condition was not work-related, nor was work a substantial factor in bringing it about.  

We find Dr. Barbee’s testimony supports a finding that there is no longer objective indication that employee’s November 2000 work injury is causing her symptoms.  We find that Dr. Cable’s passing reference to biochemical irritation in his report of the March 9, 2003 radiology report should be given minimal weight. Dr. Barbee’s opinions rendered in reliance on and adoption of this reference are to be given minimal weight.  We find the employee’s theory that the need for ongoing treatment is attributable to a chemical or biochemical reaction form her body to the disc protein is a medically complex theory, which is not supported by the record.  

We find that it was in his April 2004 addendum that Dr. Griztka opined, on a more probable than not basis, the employee’s continuing complaints were not work-related.   The April report is not dated.  However, the Board finds that it was from the date of the second addendum in April 2004 forward that the evidence establishes the employee’s symptoms were not work related. We base our finding on the Dr. Gritzka’s reports.  We find Dr. Gritzka to be credible and afford his testimony considerable weight in deciding this issue.  We find the report of EME physician Schlosstein rendered December 9, 2003 supports Dr. Gritzka’s opinion.  

As set forth above, we find the employer’s present complaints are not attributable to her November 2000 work injury.  However, that does not preclude her from seeking benefits that are attributable to her work injury in the future, nor does it preclude the employer from asserting lawful defenses to a future claim by the employee.  However, at this time the employee has not presented the Board with a question or controversy.  Accordingly, the Board denies the employee’s request for a forward-looking order for future medical benefits. The Board denies the employee’s request for an order directing the employer to provide additional diagnostics testing and medical treatment.  

The employee seeks reimbursement for medical expenses incurred from the date of controversion to present.  As set forth above, we find that medical treatment rendered from date of controversion until April 2004 are reasonable, necessary, and work-related.  Thus, we conclude on the record as presented, that medical expenses incurred prior to the April 2004 SIME addendum are compensable.  

As requested, the employee submitted an accounting of unpaid medical bills.  The Board’s record contains no response from the employer.  Accordingly, we find the employer shall pay the following:

	        To                                                            
	       Amount

	AA Pain
	$230.000

	Dr. Barbee
	$739.00

	Employee
	$2627.97


4. Attorney’s Fee and Costs
The employee seeks an award of attorney’s fees associated with her successful claim for benefits. AS 23.30.145, provides in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find the employer controverted and otherwise resisted paying the employee benefits.  We find the employee prevailed on part of her claim. We conclude we may award attorney's fees under subsection .145(b).  

Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find competent, experienced counsel hotly contested this matter.  We find the issue upon which the employee prevailed, out-of-pocket medical expenses and for the work related injury, future medical benefits, to be of the utmost importance to employees.  


We find practice in the Workers' Compensation forum to be contingent upon prevailing before the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  We find the employee’s counsel seeks actual costs and fees.  We find the employee’s counsel’s hourly rate of $200.00 is reasonable. We award the employee actual costs incurred as requested in the affidavits of attorney’s fees.  Because the employee did not prevail on all issues before the Board, we find the employee’s counsel is entitled to 50 percent of actual attorney’s fees as represented in the affidavits of attorney’s fees.

5.  Interest

Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 9.30.070(a), from the date at which each installment of compensation is due.
 The employee is entitled to interest from the employer on all outstanding benefits from the dates on which the compensation payments were due. 


ORDER

1. The employee’s claim for an additional 2 percent PPI benefit is denied.

2. The employee’s medical care is compensable under AS 23.30 et. seq. from the date of controversion until the date of Dr. Gritzka’s April 2004 second SIME addendum.

3. The employee’s sacroiliitis and ankylosing spondylitis is not work related.  Hence, medical benefits incurred after Dr. Gritzka’s April 2004 Second SIME addendum are not compensable.

4. The employee’s request for future medical benefits and treatment is denied without prejudice.

5. The employee’s request for attorney’s fees and costs is granted.  The employer shall pay employee’s counsel the actual costs he incurred and 50 percent of his actual attorney’s fees.

6. The employee is awarded interest on all outstanding benefits from the dates on which the compensation payments were due at the statutory rate as provided at AS 9.30.070(a). 



Dated at Anchorage, Alaska this 22nd day of October, 2004.





ALASKA WORKERS' COMPENSATION BOARD
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Rebecca Pauli, Designated Chair
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S. T. Hagedorn, Member
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Andrew J. Piekarski, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARIA GALLO employee / applicant; v. HOST MARRIOTT SERVICES, CORP., employer; LIBERTY NORTHWEST INS. insurer / defendants; Case No. 200021792; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of October, 2004.

                             

   _________________________________

 



      




Shirley A. DeBose, Clerk
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