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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CHERYL D. JULSEN, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

WILDER CONSTRUCTION COMPANY INC.,

                                                  Employer,

                                                   and 

EMPLOYERS INSURANCE COMPANY

OF WAUSAU,

                                                  Insurer,

                                                            Respondents.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  199516383
        AWCB Decision No. 04-0259

         Filed with AWCB Anchorage, Alaska

         on October 29, 2004


On October 26, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s appeal of the September 13, 2004 decision by the Reemployment Benefits Administrator (“RBA”) that found the employee ineligible for reemployment benefits.  Unrepresented, the employee appeared on her own behalf.  Attorney Constance Livsey represented the employer and its insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUE
Did the RBA abuse his discretion under AS 23.30.041(d) by finding the employee ineligible for reemployment benefits pursuant to AS 23.30.041(f)(3)?


SUMMARY OF THE EVIDENCE
While working for the employer as a carpenter in Dutch Harbor, Alaska, on June 25, 1995, the employee felt a pull in her back.
  The employee was twisting as she lifted and stacked pallets.
  

Clayton E. Langland, PA-C, saw the employee on August 3, 1995.  He provided a diagnosis of sacroiliac joint sprain and remarked that the employee’s sprain would take seven to ten days for complete recovery, if the employee took it easy.
  The employee also received chiropractic care for the injury.

On August 6, 1996, Byron Perkins, D.O., saw the employee for low back pain radiating into the right buttocks.   With regard to the employee’s June 25, 1995 injury, Dr. Perkins reported as follows:

This involved her right sacroiliac joint and she has had intermittent problems with it ever since.  She did see a chiropractor initially but was unsatisfied with the care.  It did not seem to work for her.  She has returned to work but has had several episodes of recurrences involving the right SI joint.  It seems to be aggravated by driving and has been somewhat painful for the past month, then, two days ago, coming down stairs, she missed a stair and ended up bouncing down three stairs on her heels before falling, striking her tailbone and the middle part of her spine on the edge of the stairs.

Dr. Perkins performed a biomechanical exam and provided the following assessment:

1. Contusion Thoracic Spine

2. Lumbosacral Strain

3. Right Sacroiliac Dysfunction

4. Thoracic Somatic Dysfunction

5. Cervical Somatic Dysfunction

The employee followed up with Dr. Perkins on August 12, 1996.  Based upon the employee's report, Dr. Perkins noted that the employee's low back pain was improving and she was planning to take a callback to work as a carpenter on August 13, 1996; that the employee was not 100 percent recovered, and still had pain over the right SI joint and right buttocks from the right SI, although the employee's pain was much improved.

On April 17, 2001, Myron G. Schweigert, D.C., saw the employee for right sacroiliac and buttocks pain.
  The injury was described as follows:  “Sacroiliac shifted.  Original injury is from jerking oak pallets out of mud, swinging round and stacking them to shoulder height.”
  Upon first examination, Dr. Schweigert found positive Naffziger test, right Kemps, palpable sciatica pain, range of motion within limits but producing pain in the right sciatica.
  His diagnosis was sacroiliac segmental dysfunction and lumbar segmental dysfunction.  X-rays were taken and the x-ray diagnosis was old right sacral fracture healed with no degenerative disc or spondylosis.
  
Dr. Schweigert estimated the employee would need treatment for 16 months and indicated the employee was not medically stable.
  He did not believe the employee’s injury would result in permanent impairment.

Dr. Schweigert saw the employee again on July 3, 2001, at which time he released the employee to return to work.
  Dr. Schweigert estimated the employee would need treatment for an additional three months.
  He indicated the employee was not medically stable, but did not believe the injury would result in permanent impairment.
  

On July 10, 2001, Dr. Schweigert referred the employee to Samuel Schurig, D.O.
  On that same date, 
Dr. Schweigert estimated the length of further treatment for the employee’s condition was two months.  He further indicated that the employee was not medically stable and that it was undermined if the employee would be precluded from returning to the job she held at the time of the injury or if the injury would result in a permanent impairment.
  The employee continued to be released for work.

The employee was treated by Dr. Schurig on July 9, 23, and 31, 2001, August 9 and 27, 2001, September 13, 2001, and October 1, 8, 9, and 15, 2001. 
  Dr. Schurig treated the employee with prescription refills for the following medications:  hydrocodone, Celebrex, Lorcet, and IBP.  

Time passed and the employee returned to Dr. Schurig on February 25, 2002, for a Lorcet prescription refill.
  
Dr. Schurig saw the employee again on March 6, 2002,
 June 25, 2002 when she was prescribed roxycodone,
 and July 3, 2002.
  Dr. Schurig did not see the employee again until October 14, 2002.  The October 14, 2002 Chart Notes indicate the employee was seeking a SSI rating, that she was unable to work at the union “shed,” that she just worked small jobs, and that she was a full-time student.

From the Reemployment Benefits Eligibility Evaluation, the Board gathers more details regarding the course of the employee’s medical treatment than is independently contained in the Board’s record.  The following information is derived from the August 13, 2004 Reemployment Benefits Eligibility Evaluation Report from Virginia Samson of Northern Rehabilitation Services, Inc.

On 4/16/01, Ms. Julsen saw Myron Schweiger, D.C.  He did spinal adjustment in the she had this problem for six to seven years without any care.  He went to see her frequently spinal manipulation, ultrasound, and electrical muscle stimulation.  Mr. Wilson went to numerous appointments and eventually saw Samuel Schurig, D.O. in July 2001.  He ordered a lumbar MRI which was done on 7/17/01 at Providence Alaska Medical Center.  The impression was degenerative disc disease 
L5 -- S1 with advanced radial tear of annulus to the left of midline.  Ms. Julsen evidently had with an injection done by Dr. Schurig which she said was no help.

She returned to see Dr. Schweigert and he referred her to Timothy Kanady, D.C.  She continued to treat with Dr. Schurig until she was referred to the Intractable Pain Program at the Pain and Wellness Center in Eagle River on 7/31/02.  She was treated with medication and exercise.

On 11/22/02, she was sent by her insurance company for an Independent Medical Evaluation (IME) with Medical Consultant’s Network (MCN) in Seattle.  She was seen by Thomas Gritzka, M.D., Orthopedic Surgeon.  He diagnosed chronic right sacroiliac joint sprain.  He felt her prognosis was guarded.  He recommended further treatment, primarily, physical therapy and possibly a right sacroiliac joint injection.  He thought her symptoms could be improved but that she probably could not return to work as a Carpenter.  Dr. Gritzka noted that she had ignored her problem for a long period of time and then when she finally sought treatment, it had been intermittent and palliative.  He also noted sacroiliac joint derangements are notoriously slow to respond to treatment and heal very slowly.  He noted she said she was seeking a change of occupation and was currently studying toward a career of architectural engineer.

Ms. Julsen continued treating with Dr. Schurig.  She was evidently taking narcotics for her pain and had some problems with the medications and attempts to decrease them caused withdrawal symptoms.

On 12/16/03, Ms. Julsen had a repeat lumbar MRI at PAMC.  The impression was:

No change and lumbar MRI with mild disc degeneration L5-S1 with small disc bulge and associated annular tear but no central canal or neuroforaminal stenosis and appearance unchanged compared with prior study.

On 2/20/04, Ms. Julsen had an IME with Edward Grossenbacher, M.D., Orthopedic Surgeon, in Anchorage.  His impression was degenerative disc disease, lumbar spine, L5-S1, verified objectively by MRI and recent ventral herniorrhaphy (1/13/04) unrelated to injury of 7/25/95.  Dr. Grossenbacher noted that the injury was nine years ago and treatment had been prolonged with no abatement of her symptoms.  He did not think she needed any further medical treatment in relation to her 7/25/95 injury.  He thought her symptoms were compatible with L5-S1 degenerative disc disease.  He did not agree with the diagnosis of sacroiliac strain.  He recommended a bone scan and evaluate the integrity of the sacroiliac joints both right and left.  If the scan was normal, that would corroborate there is a high medical probability her discomfort in the low back is due to degenerative disc disease as verified by the MRI’s.  He noted Ms. Julsen had no clear neurological radicular complaints to the lower extremities and that her symptoms were most probably related to degenerative disc disease.

Ms. Julsen has continued treating with Olga Wasile, M.D. after Dr. Schurig left the practice.  NRS’ last medical record is 5/18/04.

On July 7, 2004, Dr. Grossenbacher responded to questions posed by Ms. Daedra Ault of CorVel Corporation.  When asked if he believed the employee had any permanent partial impairment (“PPI”) based upon the AMA Guidelines, Dr. Grossenbacher, finding a zero percent PPI rating, responded as follows:

There is no measurable objective impairment.  The range of motion of the lumbar spine approach normal for the examinees age, chronic degenerative lumbar disk disease and recent ventral herniorrhaphy.  The neurological examination continues to be normal.

On August 11, 2004, Dr. Wasile responded to six job descriptions per the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (“SCODDOT”), provided by Ms. Samson.  The job descriptions provided to Dr. Wasile were based upon the employee’s best recollection of her ten-year work history from 1985 to 1995, in addition to information from the Alaska Department of Labor and the Federal General Services Administration.

Dr. Wasile did not approve the employee to return to her job at the time of her injury or any of her jobs held in the ten years prior to her work injury.
  When completing the forms indicating that none of the jobs were approved, Dr. Wasile included on each for the following notation, “Needs PPI determination.”
In completing her report, Ms. Samson noted that Dr. Wasile did not respond to the question regarding whether she anticipated a PPI in relation to the employee’s June 25, 1995 injury, but included Dr. Grossenbacher’s note that the employee had no PPI.

Based upon her research report, the employee’s medical history, work history, Dr. Wasile’s responses to the job descriptions, and the opinion of Dr. Grossenbacher that the employee did not sustain a PPI in relation to the June 25, 1995 injury, and in following the procedure for completion of reemployment eligibility evaluations, Ms. Samson determined the employee was not eligible for reemployment benefits.

The RBA found the employee not eligible for reemployment benefits based upon the evaluating rehabilitation specialist’s recommendations.  The report contained Dr. Grossenbacher’s opinion that the employee incurred no permanent impairment as a result of the June 25, 1995 injury.
  Further, the RBA noted that the employee’s physician offered no opinion regarding whether the employee sustained a permanent impairment as a result of the June 25, 1995 injury.  

The employee received the RBA’s letter of notification of his determination of ineligibility for reemployment benefits on September 21, 2004.
  The employee appealed the RBA’s determination on September 29, 2004.
The employee testified that the Workers’ Compensation Board has notified her of her rights.  She testified that she has not had an opportunity to get a PPI rating on her own, but had an appointment with a doctor scheduled in the near future.

The employee argued the Board should reverse the RBA’s determination.  The employee argued that the employer has been paying her medical bill for four years.  She further argued that she continues to injury herself due to the June 25, 1995 injury.

The employer raised a concern regarding the timeliness of the employee’s appeal.  

The employer argued that the Board is mandated to uphold the decision of the RBA, absent a finding of an abuse of discretion.  The employer further argued that the record does not support an abuse of discretion finding.  Further, it was argued that the record does support a zero percent PPI rating and, therefore, there exists a statutory bar to reemployment benefits for the employee.

The employee was notified that if and when she obtains a PPI rating she may request modification based upon 
AS 23.30.130.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DID THE EMPLOYEE TIMELY FILE THE APPEAL OF THE RBA DESIGNEE’S DECISION
The employer raises its concern that the employee’s appeal is untimely.  The employer relies upon 
AS 23.30.041(d), which provides that appeals of RBA determinations be made within 10 days.  The employer’s concern was based upon the date of mailing of the RBA’s determination, September 13, 2004, and the date the employee filed her appeal, September 29, 2004.
The Board finds that the RBA served the employee with the September 13, 2004 determination that she was not eligible for reemployment benefits by certified mail return receipt requested.  The Board finds that employee received the notice of determination on September 21, 2004, and that she filed her appeal on September 29, 2004.  The Board received the appeal eight days after the employee received the determination of ineligibility for reemployment benefits.

The Board finds the employee filed her appeal of the determination in a timely fashion.
II. SHALL THE BOARD AFFIRM THE DECISION OF THE RBA DESIGNEE THAT FOUND THE EMPLOYEE INELIGIBLE FOR REEMPLOYMENT BENEFITS? 

A.
Standard of Review
The employee argues that the Board should reverse the RBA Designee’s decision.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is “left with the definite and firm conviction on the whole record that the trial judge has made a mistake.”  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.

On appeal to the Superior Court, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

B. Eligibility For Reemploymemt Benefits
AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if 

.  .  .  .

(3)  at the time of medical stability no permanent impairment is identified or expected.


The RBA’s determination found the employee ineligible for reemployment benefits because the employer’s independent medical examiner found she no measurable objective impairment based upon the June 25,1995 injury.  The employer, therefore asserts, that because the employee does not have PPI attributable to her work with the employer, the RBA did not abuse his discretion, and that based upon the record, the statute bars a finding of eligibility for reemployment benefits.

AS 23.30.190 provides, in part: “(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .”  AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
   In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the AMA Guides also control the determination of permanent impairment under AS 23.30.041(f)(3).  In that case, the Court denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.


C.
Did the RBA Err in Finding the Employee Ineligible for Reemployment Benefits?

Based upon the Board’s review of the record in this case, the Board finds the employee’s treating physician did not provide a PPI rating under the AMA Guides.  Additionally, the Board finds Dr. Grossenbacher attributes no measurable objective impairment to the employee’s June 25,1995 work injury based upon the AMA Guides.  Therefore, the Board concludes there is no basis, on the present record, to find a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, based upon the evidence in the present record, the Board cannot find the employee is eligible for benefits under AS 23.30.041.  

In this case, the Board finds the RBA did not err in finding the employee ineligible for reemployment benefits.


ORDER

1. The employee’s appeal of the RBA’s September 13, 2004 determination was timely filed.

2. The RBA Designee did not abuse her discretion in finding the employee ineligible for reemployment benefits, the decision of the RBA Designee is supported by the substantial evidence in the file, and is affirmed.  
Dated at Anchorage, Alaska on October 29, 2004.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHERYL D. JULSEN employee / petitioner; v. WILDER CONSTRUCTION COMPANY INC., employer; EMPLOYERS INSURANCE COMPANY OF WAUSAU, insurer / respondents; Case No. 199516383; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on October 29, 2004.
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� 7/27/95 Report of Occupational Injury


� Id. 


� 8/3/95 Physician’s Report, Clayton E. Langland, PA-C


� Id. 


� 8/6/96 Physician’s Report, Dr. Perkins 


� 8/12/96 Physician’s Report, Dr. Perkins


� 4/17/04 Initial Physician’s Report, Dr. Schweigert, Treatment is described in an attached Chart Note, however, the Chart Note is not contained in the Board’s file.


� Id.


� Id.


� Id.


� Id.


� Id.


� 7/3/01 Physician’s Report, Dr. Schweigert


� Id.  The Physician’s Report notes that treatment is described in an attached Chart Note; however, the Chart Note is not contained in the Board’s file.


� Id.


� 7/10/01 Physician’s Report, Dr. Schweigert.  The Physician’s Report notes that treatment is described in an attached Chart Note, however, the Chart Note is not contained in the Board’s file.


� Id.


� Id.


� The Board’s file contains Physician’s Reports signed by Dr. Schurig on the dates noted.  In addition, handwritten notes from these dates are contained in the Board file, however, they are very difficult to read and decipher.  


� 2/25/02 Chart Note, Dr. Schurig


� 3/6/02 Physician’s Report, Dr. Schurig


� 6/25/02 Chart Note, Dr. Schurig


� 7/3/02 Physician’s Report, Dr. Schurig


� 1/14/02 Chart Note, Dr. Schurig





� 8/13/04 Reemployment Benefits Eligibility Evaluation, Northern Rehabilitation Services, Inc., Rehabilitation Specialist Virginia Sampson.  NOTE: The Board file contains no independent medical records of treatment provided to the employee by Dr. Wasile.


� 7/7/04 Chart Review, Dr. Grossenbacher


� Id. at 2 


� Id. at 6


� Id.


� Id. at 7


� 9/13/04 Letter to Cheryl D. Julsen from Douglas Saltzman, RBA


� Certified Mail, Return Receipt with Cheryl D. Julsen’s signature, dated 9/21/04.


� See, e.g., Nickels v. Napolilli,  AWCB Decision No. 02-0055 (March 28, 2002);   Jarrard v. Nana Regional Corp.,  AWCB Decision No. 90-0299 (December 14, 1990).  


� 864 P.2d at 531.


� Id.
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