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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	GARY R. HEITZ, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

IDITAROD AREA SCHOOL DISTRICT,

                                                  Employer,

                                                   and 

ALASKA MUNICIPAL LEAGUE JOINT INSURANCE ASSOCIATION,

                                                  Insurer,                                                                                   Defendants.
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	    INTERLOCUTORY DECISION AND ORDER

        AWCB Case No.  200307161
        AWCB Decision No.  04-0267

         Filed with AWCB Anchorage, Alaska

         on November 10, 2004


The Alaska Workers’ Compensation Board (“Board”) heard, on the written record, the employer’s Petition for Review of Discovery Decision of Board Designee.  Attorney Elise Rose represents the employer and its insurer (“employer”).  Attorney Andrew Lambert represents the employee (“employee”).  The employer filed its Petition on October 4, 2004.  On October 15, 2004, the employee submitted his Opposition to the employer’s petition.  The Board closed the record on its next hearing date, October 19, 2004.  We proceeded with a two-member Board panel, which constitutes a quorum under AS 23.30.005(f).


ISSUES
Did the Board Designee abuse her discretion in her discovery order issued during the August 5, 2004 prehearing conference?


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide this discovery dispute.  The employee, while working as Superintendent for the employer, was walking in the employer’s parking lot when a truck backed up and hit him on May 14, 2003.  He subsequently reported the injury, citing contusions and strains to multiple body parts.
  

The employee’s attending physicians, Roger Prill, M.D., and Matthew McKenzie, M.D., have opined that the employee experienced soft tissue injuries, with residuals, as a result of the work incident.
  At the present time, the employee’s primary complaints include back and neck pain.
  However, the employer’s independent medical examiners, James Green, M.D., and William Stump, M.D., have opined that the work incident is not a substantial factor in the employee’s current condition and ongoing pain complaints.

Initially, the parties had some disputes regarding the scope of discovery releases in September 2003 and January 2004.  On January 27, 2004, employer’s counsel wrote to the employee,
 making informal discovery inquiries and indicating that it would like to take the employee’s deposition, telephonically if necessary.
  The employee’s deposition did not take place at that time, and on April 15, 2004, employee’s current counsel entered an appearance.

In addition, employee’s counsel filed a Workers’ Compensation Claim (“WCC”) on April 15, 2004 and submitted a letter with informal discovery requests to employer’s counsel.
  Following the filing of the WCC, the parties attempted to schedule the employee’s deposition.  The record is not entirely clear why the deposition date was chosen, but the deposition was ultimately scheduled for May 27, 2004.  On May 18, 2004, the employer submitted substantial discovery to the employee that was responsive to the discovery requests.
  However, the employer did not submit any surveillance materials to the employee, claiming that it was entitled to withhold such materials pending the upcoming deposition. 
  The deposition was ultimately cancelled due to this dispute.

The parties continued to dispute whether the employer needed to provide any surveillance information to the employee prior to a deposition.  On August 5, 2004, Board Designee Joireen Cohen held a prehearing and listened to the parties’ arguments regarding the discovery issue.  The Board Designee’s prehearing conference summary states, in pertinent part, as follows:

The parties [sic] written and oral arguments were reviewed.  The entire documentary file and medical file were reviewed.

It is noted that the employer had a medical file review done which was completed on 9/25/03.  The physicians’ report summarizes some of the material.  The records became a relevant part of this case record at that point and were admissible as evidence.

Ms. Rose states that she made verbal requests to Mr. Heitz for the scheduling of his deposition prior to his attorney’s request for the discovery.  I can only rely upon what is found in the written record.  Mr. Lambert made a request for the discovery on 4/13/04.  The deadline for responding to the discovery was May 13, 2004.  All relevant and admissible documents should have been produced by that time.  The employee’s deposition was set for 5/27/04.
 

Finally, the Board Designee granted the employee a protective order against having to attend any deposition prior to the surveillance materials being produced.
  The employer appeals the Board Designee’s ruling regarding disclosure of the surveillance materials.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
STANDARD OF REVIEW

Under AS 23.30.108(c), the Board must uphold a board designee’s discovery decision absent “an abuse of discretion.”  AS 23.30.108(c) reads, in pertinent part, as follows:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under this statutory provision, the Board Designee has the ability to decide discovery issues at the prehearing conference level.
  The section further sets forth the appropriate standard of review for board designee decisions concerning discovery matters:  abuse of discretion.  

Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act (“the Act”), the Alaska Supreme Court has interpreted this phrase to mean “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  In addition, an administrative agency’s failure to apply the controlling law may also constitute an abuse of discretion.
  The Alaska Administrative Procedure Act provides another definition for courts to utilize in deciding appeals of administrative agency decisions.  In contains terms similar to those utilized in the definition of “abuse of discretion,” but also includes the following reference to the “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence;  or (2) substantial evidence in the light of the whole record.

On appeal, Board decisions reviewing board designee determinations are subject to reversal under the abuse of discretion standard enumerated above, which incorporates the substantial evidence test.  As such, the Board applies the substantial evidence test to its own review of board designee decisions.
  In applying the substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . .must be upheld.”


B.
DISCOVERY DETERMINATION

As noted above in AS 23.30.108(c), information is discoverable under the Alaska Workers’ Compensation Act if it is “relative” to the employee’s injury or claim.  The Board has previously interpreted this standard to mean that the discovery “need only have some relationship or connection to the injury.”
  In this case, the employer does not dispute that the surveillance materials are arguably relevant;  rather, the crux of the employer’s argument is that it was an abuse of discretion for the Board Designee to order disclosure of these materials prior to the employee’s deposition.  The Board finds that the surveillance materials are “relative” to the employee’s injury or claim and are thus discoverable.

With respect to the employer’s arguments regarding the Board Designee’s order to disclose the surveillance materials despite the fact that the employer has not yet taken the employee’s deposition, the Board finds that the employer did not have a right under the Act to take the employee’s deposition prior to April 15, 2004.
  On that date, the employee filed a claim, which under the Board’s decision in Arline and subsequent cases, constituted a “claim” under Alaska Civil Rule 30.
  

At approximately the same time, the employee sent its informal discovery requests to the employer.
  The employee’s sending the employer its discovery requests triggered a thirty-day window for response.  The Board has previously held that if an employer wishes to depose an employee prior to disclosing its surveillance materials, it must do so within this thirty-day window.
  

With respect to the employer’s argument that the Board’s prior decisions hold that an employer does not have to turn over surveillance materials until after the employee’s deposition, the Board notes that the decisions relied on by the employer were decided prior to the enactment of AS 23.30.108 and the amendment of AS 23.30.107.
  Subsequent to these events, the Board has hewed to the rule established in Laird v. Fred Meyer of Alaska, Inc..
  

In the present case, the Board finds that the employee’s discovery request triggered a thirty-day window for the employer to disclose the requested information.  Within this thirty-day window, the employer had the ability to schedule the employee’s deposition prior to disclosing the requested surveillance materials.

The employee’s deposition was ultimately scheduled for May 27, 2004, outside the thirty-day window.  The employer argues that the employee and his counsel failed to cooperate with deposition scheduling, and did not make the employee available within this thirty-day window.
  The record is not clear whether or not this issue was raised at the prehearing conference.  In either event, the Board will permit the parties to argue this issue.  

The Board finds that the Board Designee failed to make findings regarding whether the employee and his counsel cooperated with scheduling during this period, a finding that potentially affects the outcome of this decision.  For this reason, the Board finds there is not sufficient evidence in the record to determine whether or not the Board Designee acted arbitrarily, capriciously, in a manifestly unreasonable manner or with an improper motive.  The Board therefore remands the Board Designee’s decision for the purpose of determining whether the employee and his counsel cooperated with the employer in deposition scheduling.


ORDER

The employer’s Petition is granted.  The Board remands this matter to the Board Designee for further factual findings consistent with this Decision & Order.


Dated at Anchorage, Alaska on November 10, 2004.
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____________________________                                






Krista M. Schwarting,






     
Designated Chair







____________________________                                






S.T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GARY R. HEITZ, employee; v. IDITAROD AREA SCHOOL DISTRICT, employer;  ALASKA MUNICIPAL LEAGUE JOINT INSURANCE ASSOC, insurer/ defendants; Case No. 200307161; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 10, 2004.

                             

 _________________________________

      









Shirley A. DeBose, Clerk
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