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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	EUGENE M. FOSTER, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

TNT PAINTING & CONTRACTING, INC.,                                                                 Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	INTERLOCUTORY DECISION AND ORDER

        AWCB Case No.  200319921, 200402604
        AWCB Decision No.  04-0273

         Filed with AWCB Anchorage, Alaska

         on November 18, 2004

	
	)
	


On October 27, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal from the Reemployment Benefit Administrator Designee’s (“RBA Designee”) determination that the employee was eligible for reemployment benefits.  Attorney Richard Wagg represented the employer and its insurer (“employer”).  Attorney Chancy Croft represented the employee (“employee”).  

ISSUE
Did the RBA Designee abuse her discretion in determining the employee was eligible for reemployment benefits?

SUMMARY OF THE EVIDENCE
The recitation of facts is limited to those relevant to this issue.  The employee, at age 53, was injured on November 3, 2003, while working for the employer as a taper.  He reported that he injured his left knee when he lifted a mud bucket onto a scaffolding.
  On April 2, 2004, he reported a similar injury to his right knee while working for the same employer.

Following the first injury in 2003, the employee began treating with Mark Malzahn, PA-C, in the office of John Frost, M.D.  PA-C Malzahn recommended that the employee not return to work until February 13, 2004.  
In December 2003, the workers’ compensation insurance adjuster notified the employee that he had a right to request an eligibility evaluation for reemployment benefits.
  On January 8, 2004, the employee requested an eligibility evaluation.
  On February 4, 2004, Workers’ Compensation Technician Fannie Stoll notified the employee that the Board did not have a medical report in which the employee’s physician predicted that his injury could preclude him from returning to the job held at the time of injury.

In February 2004, the employee returned to work for the employer, and continued to work until the second injury in April 2004.  On April 2, 2004, PA-C Malzahn re-evaluated the employee for complaints of bilateral knee pain, and again recommended that the employee remain off work.
  Ultimately, Dr. Frost performed arthroscopic surgery on the employee’s right knee on May 14, 2004.

In July 2004, the employee underwent an Employer’s Independent Medical Evaluation (“EIME”) with Dejan Dordevich, M.D., an orthopedic rheumatologist.
  Dr. Dordevich opined that the employee had pre-existing problems with his left knee, and that there was no evidence of a specific injury to the right knee.
  He further opined that the employee’s right knee condition was “preexistent and not caused by any specific occupational activity or injury. . . .”
  Based on Dr. Dordevich’s report, the employer controverted benefits related to both the November 2003 and April 2004 work injuries.
  

On July 13, 2004, PA-C Malzahn re-evaluated the employee and noted that he continued to have “pain and recurrent effusions” in his bilateral knees.  In his chart note, PA-C Malzahn stated that “We sat for some time this morning and discussed these issues at length.  I suspect at this point it is probably unlikely that Gene is going to be able to return to heavy manual labor type work.  He is going to need to consider an alternative type of work as I suspect this is not going to improve.”

PA-C Malzahn re-evaluated the employee on August 10, 2004, and again noted that he did “not think [the employee] is going to be able to return to the type of physical labor he did prior to his surgeries [sic].”
  Two days later, Dr. Frost and PA-C Malzahn filed a Physician’s Report form, on which they indicated that “The right and left knee condidions [sic] are both work related. . . .”
  The Report further predicted that the work injuries might permanently preclude the employee from returning to the job held at the time of injury.
  

On September 2, 2004, Dr. Frost signed a statement that he “agree[d] with the opinions of Mark Malzahn, PAC dated 8-12-04 and 8-10-04.  Mr. Malzahn has worked under my supervision during the time that Mr. Foster has been treating in my office.”

On August 30, 2004, Technician Stoll referred the employee for an eligibility evaluation for reemployment benefits.  She assigned Rehabilitation Specialist Leonard (Len) Mundorf to conduct the evaluation.
  Specialist Mundorf completed the evaluation and submitted it to the Board on September 14, 2004, recommending that the employee be found eligible for reemployment benefits.
  In conducting the eligibility evaluation, Specialist Mundorf found that the employee had only worked in one occupation for the last ten years:  drywall taper.
  Therefore, he submitted only the one job description from the “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles,” or SCODDOT, to Dr. Frost.  

PA-C Malzahn reviewed the SCODDOT and predicted that the employee would not have the permanent physical capacities to return to work in this occupation.
  He further indicated that the employee would likely have a ratable permanent impairment.
  However, in his Eligibility Assessment, Specialist Mundorf stated that “Dr. Frost disapproved the job description (Taper, Construction),” and that “Dr. Frost indicates that Mr. Foster does have a physical impairment.”
  Therefore, Specialist Mundorf found that the employee met all the requirements to be eligible for reemployment benefits pursuant to AS 23.30.041(e).

On September 23, 2004, the employer wrote to Reemployment Benefits Administrator Doug Saltzman to object to the employee being referred out for an eligibility evaluation, as it had controverted reemployment benefits in both the 2003 and 2004 claims.
 

Based on Specialist Mundorf’s recommendation, Reemployment Benefits Administrator Designee Mickey Andrew found the employee eligible for reemployment benefits.
  In her letter, RBA Designee Andrew stated that “Len Mundorf reports that Dr. Frost has indicated that your predicted permanent physical capacities are less than those required of a Taper, your job at time of injury and during the 10 years prior to your injury.”
  In addition, RBA Designee Andrew acknowledged that the employer had controverted benefits, “However, compensability was not controverted so, per Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002), reemployment benefits go forward.”

At hearing, the employer argued that the RBA Designee abused her discretion, both by relying on a factually incorrect report from Specialist Mundorf and by determining that the reemployment process should move forward despite the employer’s controversion of reemployment benefits on both claims.
  Specifically, the employer argues that Specialist Mundorf, and subsequently the RBA Designee, erred in finding that Dr. Frost predicted the employee not return to work as a taper, as it was actually PA-C Malzahn that made the prediction.

Conversely, the employee argued that PA-C Malzahn’s prediction that he was not able to return to work as a taper was sufficient, and that under the substance of the Alaska Workers’ Compensation Act (“the Act”) he was entitled to reemployment benefits.  The employee further argued that if an employee were required to present a physician’s opinion, rather than that of a physician’s assistant, on the issue of whether they could return to work at the job held at the time of injury and jobs held within the previous ten (10) years, the purpose of the reemployment benefits portion of the Act would be frustrated.  Finally, the employee objected to the Board proceeding with a two-member panel.  Over the employee’s objection, we proceeded with a two-member panel, which constitutes a quorum under AS 23.30.005(f).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Standard of Review
Under AS 23.30.041(o), the Board must “uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator.”   Although no definition of “abuse of discretion” appears in the Act, the Alaska Supreme Court has interpreted this phrase to mean “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  In addition, an administrative agency’s failure to apply the controlling law may also constitute an abuse of discretion.
  The Alaska Administrative Procedure Act provides another definition for courts to utilize in deciding appeals of administrative agency decisions.  In contains terms similar to those utilized in the definition of “abuse of discretion,” but also includes the following reference to the “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence;  or (2) substantial evidence in the light of the whole record.

On appeal to the superior court, Board decisions reviewing eligibility determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Thus, the Board also applies a substantial evidence standard in our review of an RBA determination.  Under this standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

B.
Review of RBA Decision 
AS 23.30.041(e) provides, in pertinent part, as follows:

An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for

(1) the employee’s job at the time of injury;  or

(2) other jobs that exist within the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market according to the specific vocational preparation codes as described in the [SCODDOTs].

We find that the employee was primarily treated by Mark Malzahn, a physician’s assistant in Dr. Frost’s office.  We further find that as early as July 2004, PA-C Malzahn predicted that the employee was unlikely to be able to return to work as a taper.  PA-C Malzahn reiterated this conclusion in an August 10, 2004 chart note.  In addition, we find that on September 2, 2004, Dr. Frost adopted the conclusions contained in PA-C Malzahn’s August 10, 2004 chart note and August 12, 2004 Physician’s Report.

In September 2004, Specialist Mundorf sent Dr. Frost a copy of the taper job description, asking him to approve or disapprove it and predict whether the employee would have a ratable permanent impairment.  However, we find that Dr. Frost did not fill out the form.  Rather, we find that PA-C Malzahn filled out the form, disapproving the job description and predicting that the employee would have a ratable permanent impairment under the AMA Guides.  We find that Specialist Mundorf incorrectly stated that it was Dr. Frost, not PA-C Malzahn, who had disapproved the job description and predicted that the employee would have a permanent impairment.

As noted above, the Act requires that a physician predict that the employee will not have the physical capacities to return to the job in question, as that job is defined in the appropriate SCODDOT.
  As defined by the Act, the term “physician” means “doctors of medicine, surgeons, chiropractors, osteopaths, dentists, and optometrists.”
  Notably, this definition does not include other medical practitioners that may work in physician’s offices, such as physician’s assistants or nurse practitioners.  

As the employee argued at hearing, the language in the Act may be technical;  however, the Board does not have the discretion to depart from it.  The Board has previously utilized the definition of “physician” in .395(21) to exclude or discount evidence from practitioners who did not fit within the definition.
  In addition, the Board has recognized that it is a note from a physician, as that term is defined under the Act, which is required to trigger potential entitlement to reemployment benefits.

At hearing, the employee argued that PA-C Malzahn works under Dr. Frost’s supervision, and that Dr. Frost has previously approved PA-C Malzahn’s conclusions.  The Board finds that on September 2, 2004, Dr. Frost did write a statement adopting the conclusions reflected in PA-C Malzahn’s August 10, 2004 chart note and the August 12, 2004 Physician’s Report.  However, we find that PA-C Malzahn did not disapprove the SCODDOT and predict that the employee would have a permanent physical impairment until September 14, 2004, nearly two weeks after Dr. Frost’s statement.  Therefore, we find, on the record before us, that there is no indication that Dr. Frost reviewed, much less agreed with, PA-C Malzahn’s disapproval of the SCODDOT.

Therefore, the Board concludes that the RBA Designee abused her discretion in finding the employee eligible for reemployment benefits based on Specialist Mundorf’s report.  Specifically, the Board finds that the Board Designee erred in relying on the incorrect factual statements that Dr. Frost disapproved the SCODDOT and predicted that the employee would have a ratable permanent impairment.  That the Board Designee relied on these erroneous statements in Specialist Mundorf’s report is apparent, as she stated that she found the employee eligible for reemployment benefits based on the report.  The Board thus concludes that there is not substantial evidence to support her determination that the employee is eligible for reemployment benefits.

In addition, the Board finds that Board Designee erred by relying on a statement by a physician’s assistant, rather than a physician, that the employee was unable to return to work as a taper.  The Board Designee has no discretion to deviate from the requirements of AS 23.30.041(e), and failure to strictly adhere to the requirements of AS 23.30.041 constitutes an abuse of discretion.  

The Board is mindful of the policy arguments advanced by the employee.  However, the Board must follow the plain language of the Act, which requires a physician prediction that the employee cannot return to the job held at the time of injury and/or jobs held within the past ten (10) years, as well as a prediction of permanent physical impairment.  The employee has not shown that it would be a hardship for him to obtain a physician statement with these predictions, particularly in light of the fact that Dr. Frost has previously reviewed and adopted PA-C Malzahn’s recommendations.

As the Board concludes that the RBA Designee abused her discretion in relying on the erroneous statements contained in Specialist Mundorf’s report, it does not reach the issue of whether the Board Designee erred in interpreting Snell v. State to mean that reemployment benefits should proceed in the face of the employer’s controversions.

ORDER
The RBA Designee’s September 28, 2004 eligibility determination is reversed and remanded.


Dated at Anchorage, Alaska on November 18, 2004.
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S.T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of EUGENE M. FOSTER, employee/applicant; v. TNT PAINTING & CONTRACTING, INC., employer;  ALASKA NATIONAL INS. CO., insurer/defendants;  Case Nos. 200319921, 200402604; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 18, 2004.
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� See Report of Injury, dated 12/18/03.


� See Report of Injury, dated 4/5/04.


� See Letter from Madeline C. Rush to Eugene Foster, dated 12/31/03 and signed by the employee on 1/7/04.


� See Request for Eligibility Evaluation, dated 1/8/04.


� See Letter from Fannie Stoll to Eugene Foster, dated 4/4/04.


� See Chart Note, dated 4/2/04.


� See EIME Report, dated 7/24/04.


� See id. at 9.


� Id.


� See Controversions, dated 8/4/04.  The controversion related to the November 2003 work injury controverted only reemployment benefits.  However, the controversion related to the April 2004 work injury controverted all benefits.


� Id.


� Chart Note, dated 8/10/04.


� Physician’s Report, dated 8/12/04.


� See id.


� Statement of Dr. Frost, dated 9/2/04.


� See Letter from Fannie Stoll to Eugene Foster, dated 8/30/04.


� See Eligibility Assessment, dated 9/14/04, at 4.


� See id. at 1-2.


� See Job Description, signed by PA-C Malzahn on 9/14/04.


� See id.


� Eligibility Assessment, at 4.


� See Letter from Richard Wagg to RBA Doug Saltzman, dated 9/23/04.


� See Letter from Mickey Andrew to Eugene Foster, dated 9/28/04.


� Id. at 1.


� Id. at 2.


� See Employer’s Hearing Brief, at 3.


� The employee also objected to the Board proceeding without having more information on the 2004 work injury.  However, the Boardfinds there is sufficient evidence in the record to decide this case at the present time.


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985);  see also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� See Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


� AS 44.62.570(b)-(c).


� Miller v. ITT Arctic Srvs., 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� See Eligibility Assessment, at 3.


� See AS 23.30.041(e).  


� See AS 23.30.395(24).


� See, e.g., Czech v. Hutch’s Welding & Equip. Repair, AWCB Decision No. 03-0059 (Mar. 17, 2003), at n.1.  In Czech, the employee relied on medical records from a naturopath.  The Board found that Dr. Scott Luper’s “degree in naturopathic medicine does not fall within the definition of ‘physician.’”  Id.


� See, e.g., Snell v. State, AWCB Decision No. 02-0192 (Sept. 20, 2002), at 4.  In Snell, Workers’ Compensation Technician Stoll initially denied a request for an eligibility evaluation, as the supporting medical documentation was from a physician’s assistant, not a physician.
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