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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                         Juneau, Alaska 99802-5512

	RICK A. KEIFER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

INTERNATIONAL STEEL ERECTORS,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

        AWCB Case No.  200200921
        AWCB Decision No.  04-0283

         Filed with AWCB Anchorage, Alaska

         on December 1,  2004


On November 3, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition for an Enhanced Offset.  Attorney Richard Wagg represented the employer and its insurer (“employer”).  Thomas L. Melaney represented the employee (“employee”).  The record closed at the conclusion of the hearing.

ISSUES

1.
Shall we authorize the employer to reduce the employee’s permanent total disability (“PTD”) benefits under AS 23.30.180 and AS 23.30.155(j) to recoup the lump sum of permanent partial impairment (“PPI”) benefits paid to him before he was determined to be eligible for PTD benefits?


2.
If the employer is authorized to reduce the employee’s PTD benefits to recoup previously paid PPI benefits, in what percentage shall the benefits be reduced?


SUMMARY OF THE EVIDENCE
The recitation of facts is limited to those relevant to decide these issues.  The employee, while working for the employer as an ironworker, experienced a work injury on January 18, 2002.
  While working on the roof of a building, he mis-stepped and fell approximately twenty-five (25) feet to the ground, sustaining multiple injuries, including a left distal radial fracture, left hip fracture, aortic tear, vocal cord paralysis, left shoulder injuries and a low back injury.

On February 21, 2002, after receiving a chart note indicating that the employee might not be able to return to work as an ironworker, the employer referred the employee for an eligibility evaluation for reemployment benefits.
  Rehabilitation Specialist Judy Weglinski conducted the evaluation.  After confirming with the employee’s attending physician, Adrian Ryan, M.D., that the employee was unable to return to work as an ironworker and would have a ratable permanent impairment, Specialist Weglinski recommended that the employee be found eligible for reemployment benefits.
  Reemployment Benefits Administrator (“RBA”) Doug Saltzman found the employee eligible for reemployment benefits on May 24, 2002.

The employee selected Rehabilitation Specialist Loretta Cortis to assist him in preparing a reemployment benefits plan.  Specialist Cortis developed a plan to return the employee to work as an engineering technician, an occupation approved by Dr. Ryan.  All parties approved the plan;  however, the plan ultimately did not proceed.

On September 9, 2003, Francine Pulver, M.D., evaluated the employee for a permanent partial impairment rating.  Based on the multiple injuries sustained as a result of the work incident, Dr. Pulver assessed a 48% whole person impairment rating.
  On October 29, 2003, the employee submitted to the Board a notice of his waiver of reemployment benefits, along with a formal waiver of these benefits.
  RBA Saltzman acknowledged receiving this waiver on November 6, 2003, and notified the employee that “If you are entitled to permanent partial impairment benefits, then those benefits are now payable in a lump sum.”
  The employer, which had been paying PPI benefits on a biweekly basis while the employee was in the reemployment process, paid the remaining PPI in a lump sum of $81,295.71 on November 12, 2003.
  

Subsequently, the employee moved to Arizona and filed an amended Workers’ Compensation Claim (“WCC”), requesting TTD benefits from September 6, 2003 forward, interest and attorney fees.
  The employer answered the WCC, asserting that based on a recent report from the employee’s attending physician,
 the employee should be considered permanently and totally disabled.
  The employer indicated that it had initiated payment of PTD benefits to the employee.
  In addition, the employer filed a petition requesting an enhanced offset, stating that “The employee was paid a 48% PPI rating in a lump sum and is now permanently totally disabled.  A greater offset than automatically allowed under AS 23.30.155 is required due to the size of the PPI payment and the amount of credit the employer is entitled to.”
  Specifically, the employer requested a 50% offset against payments of future PTD benefits.
  

Currently, the employee receives PTD benefits at the weekly rate of $407.70.  At the time the employer filed its petition, it converted PPI benefits to PTD benefits beginning September 5, 2003, the date it originally initiated biweekly PPI payments.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
Recovery of PPI Benefits under AS 23.30.180
AS 23.30.180 provides, in pertinent part, as follows:

If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. . . .

It is undisputed that the employee received $81,295.71 in a lump sum for PPI benefits before he was determined to be permanently totally disabled and provided with PTD benefits.
  

In his briefing and again at hearing, the employee argued that the employer did not have a credit to be offset against payment of PTD benefits.  Specifically, the employee argued that “no offset is allowed for PPI payments made prior to the commencement of PTD payments.  Applying this formula to the instant facts would result in no offset since all of Employee’s PPI payments were received prior to the commencement of PTD payments.”
  Essentially, the employee believes that since all PPI benefits were paid out prior to the receipt of any PTD benefits, the employer has not overpaid any benefits and does not have an offset.

The Board finds the employee’s argument both disingenuous and clearly unsupported by the plain language of the statute.  Under AS 23.30.180, the employer is entitled to recoup the difference between the permanent partial disability, or PPI, benefits and what would have been paid as PTD benefits.  Under the unequivocal terms of AS 23.30.180, the Board must treat the payment of PPI benefits as an overpayment, and future PTD benefits must be reduced to enable the employer to recover that overpayment.

The Board therefore finds that the employer has overpaid benefits.  The amount of the offset shall be calculated as follows:  for PPI benefits paid biweekly prior to the employee waiving his reemployment benefits, the employer has an offset equal to the difference between the weekly PPI rate and the weekly PTD rate.  For PPI benefits paid in a lump sum on November 12, 2003, the employer has an offset equal to the difference between the amount of the lump sum ($81,295.71) and the equivalent amount in PTD benefits that the employee should have received at the $407.70 weekly rate prior to the employer actually initiating PTD benefits in approximately June 2004.


B.
Withholding for Overpayment of PPI Benefits
As the Board finds that the employer has overpaid a substantial amount of PPI benefits, the question then becomes at what rate the employer should recoup that overpayment.  Recovery of an overpayment is governed by AS 23.30.155(j), which provides that 

If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

Section 23.30.155(j) authorizes the Board to approve withholding of more than twenty (20) percent of each installment.  At hearing, the employer analogized this case to Bathony v. State,
 in which the Board found that the employee induced the employer to overpay benefits and retained that overpayment by refusing to comply with discovery orders.
  However, the employer admitted, and the Board finds, that the situation presented in this case is not as egregious as the one presented in Bathony.  

Although the statute generally fixes the recoupment rate at 20%, it grants the Board the discretion to order an enhanced offset should the Board believe this is warranted.  At hearing, the employer argued that it would take up to twenty (20) years to recover the overpayment if it were limited to reducing the employee’s PTD benefit payments by 20%.  However, the employee argued that he would experience financial hardship if the Board ordered more than a 20% offset.

The Board finds that, through no fault of his own, the employee received a substantial overpayment of PPI benefits.  Nevertheless, the Board finds that the employee received a significant windfall when the employer paid his PPI benefits in a lump sum.  Although the Board is mindful of the employee’s financial situation, it finds that enhancing the offset pursuant to .155(j) will not cause the employee undue financial hardship.
  In the interest of balancing the employer’s entitlement to recoup its substantial overpayment with the employee’s economic interests, the Board concludes that an enhanced offset is warranted.  Therefore, the Board finds that the employer is entitled to an offset in the amount of thirty-five (35) percent of future payments of PTD benefits until it has fully recouped its overpayment.


C.
Attorney Fees
Regarding the $3,024.00 in attorney fees submitted by the employee,
 the Board finds that the employee prevailed only in part on the limited issue presented at hearing.  We find the employee succeeded in reducing the employer’s requested offset, and thus prevailed approximately fifty (50) percent on this issue.  Accordingly, we find full fees are not appropriate.  We conclude, based on the record before us, that attorney fees in the amount of $1,512.00 ($3,024.00 x .50) are reasonable in this matter.


ORDER

1.
Under AS 23.30.155(j), we direct the employer to withhold 35% percent of the employee’s PTD benefits until it has fully recouped the overpayment of PPI benefits.


2.
The employee’s counsel is awarded attorney’s fees in the amount of $1,512.00.

Dated at Anchorage, Alaska on  December 1,  2004.
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Royce Rock, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICK A. KEIFER, employee/applicant v. INTERNATIONAL STEEL ERECTORS, employer;  ALASKA NATIONAL INS. CO., insurer;  Case No. 200200921, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  December 1,   2004.

                             

 _________________________________

      







Robin Burns, Clerk
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� See Report of Injury, dated 1/18/02


� See Dr. Pulver Chart Note, dated 9/3/03.


� See Facsimile from Tammi Lindsey to Fannie Stoll, dated 2/21/02.


� See Eligibility Evaluation Report, dated 5/6/02, at 7.


� See Letter from Doug Saltzman to Rick Keifer, dated 5/24/02.


� At hearing, the employee alleged that he could have completed the plan if given enough time, but that the employer pressured him to begin it sooner than he was ready to do so.


� See Dr. Pulver Chart Note, dated 9/3/03, at 4.


� See Notice of Filing Waiver of Reemployment Benefits, dated 10/29/03;  see also Waiver of Reemployment Benefits, dated 10/23/03.


� Letter from RBA Saltzman to Rick Keifer, dated 11/6/03.


� See Compensation Report, dated 4/30/04.  At hearing, the employee testified that of this lump sum, approximately $4,200.00 remains.


� See Amended Workers’ Compensation Claim, dated 6/17/04.  


� See Dr. Michael Wilmink Chart Note, dated 6/7/04.


� See Answer, dated 6/23/04.


� See id.  The employer stopped paying TTD benefits, and began paying PPI benefits, on September 5, 2003.  See Compensation Report, dated 6/22/04.


� Petition, dated 6/23/04.


� See id.


� See Compensation Report, dated 6/22/04.


� See Compensation Report, dated 6/22/04.


� Employee’s Hearing Brief, at 2.


� AWCB Decision No. 02-0020 (Feb. 1, 2002).


� See id. at 14.


� At hearing, the employee testified that his monthly household income for he, his two minor children, and the mother of those children was between $2,200.00 and $2,400.00.


� Counsel for the employee initially listed 30.3 hours at the rate of $180.00 per hour.  See Attorney’s Affidavit for Support of Attorney’s Fees Pursuant to AS 23.30.145(b), at 2.  However, at hearing counsel for the employee amended the Affidavit to 16.8 hours.
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