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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOHN E. ORBECK, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNIVERSITY OF ALASKA, FAIRBANKS, 

                           (Self-insured) Employer,

                                                            Defendant.
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)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199514747
        AWCB Decision No. 04-0287 

         Filed with AWCB Fairbanks, Alaska

         on December 2, 2004


We heard the employee's claim for penalties, additional interest, medical benefits, medication costs, and medical transportation costs, as well as the employers’ petition for attorney fees and legal costs in Fairbanks, Alaska, on November 18, 2004.  The employee represented himself.  Attorney Michael McConahy represented the employer.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on November 18, 2004.

ISSUES

(1)  
Is the employee entitled to an award of penalties, under AS 23.30.155(f), on compensation benefits awarded and not timely paid?

(2) 
Is the employee entitled to an award of additional interest, under 8 AAC 45.142, on compensation benefits due and not timely paid?

(3) 
Is the employee entitled to an award of certain medical benefits, under AS 23.30.095?

(4) 
Is the employee entitled to an award of medical transportation costs, under AS 23.30.095, 8 AAC 45.082(d), and 8 AAC 45.084?

(5) 
Is the employee entitled to an award of medication costs, under AS 23.30.095, 8 AAC 45.082(d), and 8 AAC 45.084?

(6) 
Is the employer entitled to an award of attorney fees and legal costs?

SUMMARY OF THE RELEVANT CASE HISTORY AND EVIDENCE

The employee completed a Report of Occupational Injury or Illness on August 1, 1995, indicating he suffered a mental stress injury in July 1995, resulting from his work as an electrician in the employer’s university physical plant.  Licensed clinical social worker Michael Schmoker reported the employee was struggling with impulse control on July 19, 1995.
  Mr. Schmoker subsequently noted the employee’s union-related difficulties at work, and identified the employee’s major stress as the employee’s belief his supervisor was being unfair.
  Mr. Schmoker recommended the employee take time off work,
 and diagnosed

 Impulse Control Disorder
 and Adjustment Disorder.
  The employer filed a Controversion Notice on August 16, 1995, denying benefits, asserting it had no evidence the employee’s alleged stress was extraordinary or unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment.
  

Psychiatrist Anthony Blanford, M.D., examined the employee on December 18, 1995, following an incident over a cancelled meeting regarding the employee’s grievances.
  Dr. Blanford prescribed Zoloft.
  The employee’s condition persisted, and on January 23, 1996, Dr. Blanford restricted the employee from work for six weeks,
 and subsequently extended the work-restriction.
  In a report on May 21, 1995, Dr. Blanford indicated the employee’s major depressive disorder arose from work stress, but that he had responded to treatment, was medically stable, was expected to suffer no permanent or partial disability, and could return to full time work on June 1, 1996.
  

Following a mediation report on March 1, 1996,
 the employer, the union, and the employee signed a Letter of Agreement transferring the employee to the university power plant, under other supervision.  The agreement required the removal of certain of his supervisor’s memos from the employee’s personnel file, awarded the employee back pay, and set up a unique mediation procedure for the employee, if he had further, unresolved disputes.
  After the employee’s transfer, the record reflects no further grievances or progressive discipline until his retirement. 

The employee returned to Dr. Blanford’s care on June 30, 1997, reporting he was no longer having difficulties at work, but was becoming moody and fatigued.
  Dr. Blanford again began prescribing Zoloft.
  The employee filed an Application for Adjustment of Claim on August 23, 1997, asserting he suffered a work-induced depressive disorder and claiming various benefits.
  The employer filed a Controversion Notice on September 22, 1997, again denying benefits.
  

Eugene Klecan, M.D. examined the employee at the employer’s request on March 18, 1998,
 and found the employee was suffering no psychiatric disorder.
  Dr. Klecan felt the employee’s alcohol use had been a significant source of stress,
 and believed the employee’s work stress was a significant, but not predominant cause of any mental injury the employee may have suffered in 1995-1996.

We ordered a second independent medical examination (“SIME”)
 of the employee by psychiatrist Greg McCarthy, M.D., on June 2, 1998.  Dr. McCarthy diagnosed the employee to have suffered Major Depressive Disorder, Single Episode, in full remission, and Alcohol Abuse in Full, Sustained Remission.
  Dr. McCarthy felt that the employee’s work relationship with his supervisor was the primary stressor causing his depression.  He felt the employee had no objectively-measurable changes in his condition for at least 60 days, as of May 24, 1996.
  Dr. McCarthy did not believe the employee’s work situation was unusual or extraordinary, except for the “whistle-blowing concerning his supervisor.
  He felt the employee was medically stable and able to return to work.
   

At a hearing on October 16, 2003, Dr. Blanford testified the employee had a family history of mood disorder, and probably had a predisposition.  Nevertheless, he testified that to a reasonable degree of medical certainty, the predominant cause of the employee’s mental illness was work stress.  He testified he found the employee’s depressive disorder medically stable on May 21, 1996, and at the time believed the employee suffered no PPI.  However, at the hearing, he testified he has not yet actually attempted to rate the employee for possible PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  He testified he last treated the employee in 1998.  He testified the employee’s work-related single-episode depression likely made him more susceptible to recurring episodes of depression.  In the hearing the employee and several co-workers and a union representative testified concerning disparate treatment of the employee.  The employee argued this treatment was not a result of his work product, but a result of his union activities.  

We issued an interlocutory decision and order on November 5, 2003,
 finding that neither AS 23.30.110(c) nor the equitable doctrine of laches bars the employee’s claim.  We allowed the parties to submit additional three-page briefing by November 17, 2003, concerning the statute of limitations at AS 23.30.105(a).   We issued AWCB Decision No. 03-0295 on December 12, 2003, finding the employee’s claims are not barred by the statute of limitation at AS 23.30.105(a).  We found unusual and extraordinary work stresses caused the employee to suffer a single episode Major Depression.  We ordered the employer to provide the employee TTD and TPD benefits, under AS 23.30.185 and AS 23.30.200, for periods of disability between July 19, 1995 and May 21, 1996.  We ordered the employer to provide benefits for the employee’s counseling, medical and psychiatric care, and any related transportation under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084, between July 19, 1995 and May 21, 1996.  We found the employee recovered from his depressive episode, and no benefits were due following May 21, 1996.  We denied the employee’s claims for PPI benefits and penalties.  We awarded interest on benefits due and not timely paid, as well as attorney fees and legal costs under AS 23.30.145.

On December 16, 2003, the employee filed a Petition for Reconsideration under AS 44.62.540, requesting that we modify our December 12, 2003 order to award the employee additional legal costs for the testimony of Dr. Blanford in the October 16, 2003 hearing.
  We issued AWCB Decision No. 03-03-0309 on December 31, 2003, awarding $552.50 in additional legal costs under AS 23.30.145 and 8 AAC 45.180(f), for the testimony of Dr. Blanford, and affirming all other aspects of our December 12, 2004 decision.

A dispute persisted over the specific periods of TTD benefits and TPD benefits due, and in AWCB Decision No. 04-0123  (May 24, 2004), we ordered $11,700.92 in TTD benefits, 16 weeks of varying amounts of TPD benefits, and interest under 8 AAC 45.142 on all benefits awarded.  The employer submitted photocopy documentation that a check for the awarded amount, $25,768.88, was issued on June 3, 2004, and mailed, certified / return receipt, on June 4, 2004.
 The employee signed the receipt for the mailed check on June 9, 2004.
 

The employee filed a Workers’ Compensation Claim for penalties, interest, and additional medical and transportation costs, on June 30, 2004.
  In its Answer, filed and dated July 19, 2004, the employer denied this claim as frivolous, and asserted a right to reimbursement of its attorney fees and costs expended in the defense against this claim.  On November 15, 2004, the employer filed an Affidavit of Counsel itemizing 53.8 hours of attorney time, at $140.00 per hour, totaling $6,977.00 expended in defense against the employee’s June 2004 claim.
           

In the November 18, 2004 hearing on this claim, and in his brief, the employee asserted the employer should have paid the benefits ordered in our May 24, 2004 decision no later than June 7, 2004, but he received the payment through the post office on June 9, 2004.  He argued a 25 percent penalty is due on the amount awarded, under AS 23.30.155(f).  The employee noted the employer paid interest in the amount of $12,079.39, based on a calculation using simple interest.  He asserted compound interest is the standard formula used in economic calculations for the time value of money, and argued it should have been used in his case, resulting in $34,733.86 in interest.  He requested a penalty on the unpaid interest.  

The employee also addressed several medical chart notes, letters, and billing statements related to the compensable period, filed prior to our May 24, 2004 decision, again asserting the medical bills should be paid.  He testified these medical bills had been paid by other insurance, and that he made co-payments totaling $255.00.
  He testified the medical providers and health care insurers had been unwilling or unable to provide additional documentation, updated billing, on medical report forms concerning treatment during that period, and he requested us to subpoena those records.  He argued we should order those bills paid, and that we should award continuing medical benefits for depression medications and yearly physician visits.

In the November 18, 2004 hearing, and in its brief, the employer noted it had 14 days to pay the awarded benefits, under AS 23.30.155(f).  It asserted that it timely served the payment on the employee, under 8 AAC 45.060(b), by deposit in the mail on June 4, 2004, the 11th day after the filing of our decision and order.  It asserted the interest was paid using simple interest in accord with the method provided by our Bulletin 89-07, the Alaska Supreme Court holding in Estate of Gregory,
 and the calculations of Workers’ Compensation Officer Michael Monagle.  The employer argued the employee’s claim for compound interest is wrong as a matter of law.  The employer also noted the employee has provided no medical report forms, as required by 8 AAC 45.082(d), documenting medical benefits due.  Accordingly, it argued, no specific medical benefits are yet due.  The employer argued these claims are all frivolous, knowingly false, and without merit, and that it should be awarded attorney fees for the legal expenses under AS 23.30.250(b), for defending against this Workers’ Compensation Claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
PENALTY UNDER AS 23.30.155(f)

AS 23.30.155 provides, in part:

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

8 AAC 45.060(b) provides, in part: “Service by mail is complete at the time of deposit in the mail . . . .”  In A.I.G. v. Carriere,
 the Alaska Supreme Court held that the mailing of payment of the amount due under of a Compromise and Release settlement approved by us, the equivalent of a Board Order,
 was complete upon deposit in the mail.
  Under AS 23.30.155(f) the benefits awarded by our May 24, 2004 decision and order were due 14 days later, June 7, 2004.  By the preponderance of the evidence available in the record,
 we find the payment was mailed on June 4, 2004, the 11th day after we filed our decision and order.  In accord with Carriere
 and 8 AAC 45.060(b), we find the payment was timely.  We conclude no penalty is due under AS 23.30.155(f) for late payment of the awarded benefits.  

II.
INTEREST
8 AAC 45.142 provides, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

. . . .

(b) The employer shall pay the interest 

. . . .


(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits . . . or



(C) to the provider if the medical benefits have not been paid. 

For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Accordingly, we awarded interest to the employee in our May 24, 2004 decision, in accord with 8 AAC 45.142(a)&(b)(3)(A), on all benefits and medical benefits from the dates on which those benefits were due. 

AS 45.45.010. Legal Rate of Interest, provides, in part, “(a) The rate of interest in the state is 10.5 percent a year and no more on money after it is due except as provided in (b) of this section.”  The Alaska Supreme Court, in Thomson v. Gregory,
  long ago held that AS 45.45.010 cannot be construed as authorizing compound interest.  In keeping with the Court’s interpretation of AS 45.45.010, we find the interest was properly calculated by using a simple interest method.  Accordingly, we conclude the employee’s claim for compound interest must be denied and dismissed.

III.
MEDICAL, PRESCRIPTION, AND RELATED TRANSPORTATION BENEFITS
AS 23.30.095 provides, in part:

(a)
The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

(l)
An employer shall pay an employee’s bill for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the employer receives the health care provider’s bill or a completed report, whichever is later . . . . 

(m)
Unless the employer controverts a charge, an employer shall reimburse an employee’s prescription charges under this chapter within 30 days after the employer received the health care provider’s completed report and an itemization of the prescription charges for the employee.  Unless the employer controverts a charge, an employer shall reimburse any transportation expenses for medical treatment under this chapter within 30 days after the employer received the health care provider’s completed report and an itemization . . . .

8 AAC 45.082(d) provides, in part: 

Medical bills for an employee’s treatment are due and payable within 30 days after the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel and transportation expenses for each date of travel. . . .

8 AAC 45.195 provides, in part: 

Waiver of Procedures.  A procedural requirement of this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. . . .

AS 23.30.125 provides, in part:

(a)  A compensation order becomes effective when filed in the office of the board as provided in AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted [in the Alaska superior courts] as provided in (c) of this section, it becomes final on the 31st day after it is filed. . . .

In AWCB Decision No. 03-0295 on December 12, 2003, we ordered the employer to provide benefits for the employee’s counseling, medical and psychiatric care, and any related transportation under AS under AS 23.30.095(a), 8 AAC 45.082(d), and 8 AAC 45.084, between July 19, 1995 and May 21, 1996.  We found the employee recovered from his depressive episode, and no benefits were due following May 21, 1996.  In response to a petition for reconsideration, we reconfirmed this decision regarding medical benefits in AWCB Decision No. 03-0309, issued on December 31, 2003.

Based on our review of the record, we find no evidence that either our December 12, 2003 decision or our December 31, 2003 decision were appealed the Alaska Superior Court.  Under AS 23.30.125(a) we find those decisions were final on January 31, 2004, 31 days after the filing of the December 31, 2003 decision and order.  In the instant claim, the employee is, in part, attempting to reargue a claim for medical benefits after May 21, 1996.  Our decision on that matter was final on January 31, 2004, and we will not re-hear the matter.  We will dismiss his claim for medical benefits after May 21, 1996.

Our regulations at 8 AAC 45.082(d) specifically require an employee or medical provider to complete a medical report form 07-6102
 for specific medical benefits to become “due.”  In Williams v. Abood,
 the Alaska Supreme Court affirmed our finding in that case that no medical benefits were actually “due” and payable until a medical report form had been filed.
  We find no completed medical report forms have been submitted to the employer or filed with us.  In accord with the Court’s holding in Williams, and in accord with 8 AAC 45.082(d), we find that no specific medical benefits are presently due to any of the employee’s providers for the compensable period. 

Nevertheless, based on the employee’s testimony and the limited documentary evidence available in the record, we find the employee made co-payments totaling $255.00 for psychological-related treatment for his depressive episode, during the period we found compensable.  Although he has been unable to secure medical reports from the providers or health-care insurer, under 8 AAC 45.195 we will waive the procedural requirement for completed medical report forms for the limited purpose of reimbursement of the employee’s out-of-pocket co-payments for compensable psychological and medical treatment.
  Based on the preponderance of the available evidence, we will order the reimbursement of $255.00 in co-payments to the employee under AS 23.30.095(a).

IV.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.250(b) provides, in part:

If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. . . .  

In DeNuptiis v. Unocal Corp., the Alaska Supreme Court found AS 23.30.155(b) is remedial in nature, intended only to return both parties to the point they would have been had the fraud or misrepresentation not occurred.
  Consequently, we interpret that subsection to authorize forfeiture and reimbursement of only those benefits and legal expenses resulting from intentional false or misleading statements or representations.
 

 The preponderance of the evidence clearly indicates the employee’s instant claims reflect distorted perceptions and less-than-accurate beliefs about the law.  We cannot find the preponderance of the evidence indicates the employee has been “knowingly” deceptive about his claim.  We find insufficient evidence to indicate the employee received specific benefits as a result of misstatements or misrepresentations of the law.  Consequently, we cannot order forfeiture, and cannot award attorney fees and legal costs under AS 23.30.250(b).
  

ORDER

(1) 
The employee’s claim for penalties under AS 23.30.155(f) is denied and dismissed.

(2) 
The employee’s claim for additional interest under 8 AAC 45.142 is denied and dismissed.

 (3) 
Under AS 23.30.095(a), the employer shall pay the employee $255.00 in reimbursement of medical co-payments.  The employee’s claim for additional medical benefits is denied and dismissed.

(4) 
The employer’s petition for attorney fees and legal costs under AS 23.30.255(b) is denied and dismissed.


Dated at Fairbanks, Alaska on December 2nd, 2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






John A. Abshire, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN E. ORBECK employee / applicant; v. UNIVERSITY OF ALASKA, self-insured employer / defendant; Case No. 199514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 2nd,  2004.

                             

   _________________________________

      








Victoria J. Zalewski, Admin. Clerk
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