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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	MICHAEL S. OXENRIDER, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

RENEGADE EQUIPMENT LLC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                         Respondents.
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	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200212899
      AWCB Decision No.  

       Filed with AWCB Anchorage, Alaska 

       on December  6,  2004


The Alaska Workers’ Compensation Board (“Board”) heard the employee's petition for a second independent medical evaluation (“SIME”) at Anchorage, Alaska on September 22, 2004 and November 18, 2004.  Attorney William Soule represented the employee.  Attorney Michael Budzinski represented the employer and the insurer (“employer”).  At the September 22, 2004 hearing, the Board consisted of a two-member panel, which constitutes a quorum under AS 23.30.005(f).  At the close of the hearing, the record remained open for submission of the medical records relied upon by Dr. Beard in evaluating the employee’s issue of permanent impairment.  At the hearing the employer requested that the Board require the employee to submit a revised SIME form to include not only the issue for submission to a SIME of permanent partial impairment (“PPI”), but also the medical dispute issues of causation and continued medical benefits.  The Board held the record open to require the employee to submit a revised SIME form.  The Board advised the parties on the record at the September 22, 2004 hearing that it wished to address all issues under which the employee’s SIME was being requested at the same time and, therefore, continued the hearing.  The employee submitted a “revised” SIME form on October 5, 2004.  The employer opposed the SIME.  On November 16, 2004, the Board heard the employee’s petition for a SIME on the issues not previously addressed at the September 22, 2004 hearing.  The record closed at the conclusion of the November 16, 2004 hearing.


ISSUE
Should the Board grant the employee’s petition and order a second independent medical evaluation (“SIME”)?

SUMMARY OF THE EVIDENCE

In 1992, at a time when the employee was not working for the employer, the employee was injured in a rear-end truck accident causing pain in his neck, back and legs.
  The employee failed to improve with conservative treatment and an MRI
 showed disk herniation at C5-6 on the left and radiculopathy; therefore, the employee underwent cervical decompression and fusion.
  

On May 8, 2002, while working as a bulldozer operator for the employer, the employee backed a piece of equipment up on a rock while his head was turned to the right, causing headaches and neck pain.
  A cervical strain was diagnosed and the employee was unable to work pursuant to doctors’ orders from May 13, 2002 through July 14, 2002.
  On July 14, 2002, the employee was released to return to work with no extremes of head movement for a month.

Shortly after returning to work, the employee was involved in a second incident.  On July 18, 2002, the employee, while parking an excavator, was rear-ended by a road grader.
  Thomas J. Check, M.D., noted the following:

This 48-year-old male just recovered from a previous workman’s compensation neck injury, sustained when he struck a large rock with his D6 dozer in May.  He had some x-rays at one point during his course and these were reportedly unremarkable.  He has not had an MRI.  He had just returned back to work this week when a road grater rear-ended him last night, while he was in an excavator.  He tried to work today, but it was excruciatingly painful.

The employee was ordered to be off work until July 28, 2002, at which time he would be reevaluated.
  On July 28, 2002, when the employee returned for follow-up, he complained of shooting pain down both arms with headaches; his neck and shoulders continued to bother him.
  Upon physical exam, good range of motion of the arms and shoulders was noted.
  An x-ray of the employee's neck was negative for any fractures, and a MRI was ordered.
  The MRI showed “inferior endplate Schmorl nodes on C2-3 posterolateral uncovertebral osteophytes at C5-6 and C6-7,” which caused minor bilateral foraminal narrowing.
  The employee’s MRI was sent to Davis Peterson, M.D., for evaluation for possible surgical intervention.  The employee was ordered to stay home on bed rest until at least August 19, 2002.
  On August 19, 2002, the employee was referred to physical therapy for evaluation and treatment.

The employee received treatment at Wasilla Physical Therapy from August 20, 2002, through September 19, 2002.  On September 3, 2002, Physical Therapist Lisa Illg noted the employee’s cervical MRI indicated compression at C2-3.
  Upon discharge from physical therapy, palpation revealed tenderness greater on the right side than the left at C2-T3, and paraspinals and bony prominences.

Dr. Peterson examined the employee on October 22, 2002, for neck and upper shoulder pain, and numbness into his arms.  Dr. Peterson noted:

He said he had been doing quite well until this summer.  He works heavy equipment and apparently in early July he backed into a rock and had some discomfort in the neck and shoulders.  This originally improved and he returned to work.

Then, on July 18, 2002, was rear-ended apparently by a grater.  He had a hyperextension injury to the neck.  He had no acute neurological symptoms but had significant neck and upper shoulder pain.  He had some transient numbness into the ulnar forearms and hand and the upper lateral and posterior arms.  He said that the paresthesias and tingling largely resolved after 2-3 days, but he still has had some intermittent ulnar hypesthesias.  He has had headaches daily from the mid lateral neck to the posterior reticular regions, some into the occiput, mostly from mid neck above.

Dr. Peterson's assessment of the MRI was mild residual degeneration at C5-6 post anterior cervical discectomy and fusion with minimal changes of degeneration at C6-7; he found the employee's upper cervical spine to be normal.
  Dr. Peterson's assessment of the employee's condition was, “Whiplash injury with flexion/extension mechanism, probable neuropraxia transient with ongoing upper neck pain, probably on a myofascial basis.”
  Dr. Peterson indicated the employee might need more direct physical therapy, diagnostic therapeutic blocks, and a more aggressive, formal rehabilitation program.
  He referred the employee to Advance Pain Centers of Alaska, “since this can often become chronic pain issue.”
  

At the Advanced Pain Centers of Alaska, Kenneth R. Jones, Ph.D., conducted a health psychology, behavioral health assessment of the employee on November 6, 2002.  He determined the employee’s disability level was “severe impairment.”
  He identified the following problems: mild blues, sleep disturbance, pain, and excessive muscle tension.
  He indicated the employee’s assets and strengths were: good recovery history, good work history, and good coping skills.
  He recommended the employee be treated with relaxation and four to six sessions of EMG
 biofeedback training of the neck.

Dr. Peterson referred the employee to Gregory R. Polston, M.D., for consulation.  Dr. Polston diagnosed cervicogenic headaches, cervical facet arthropathy, status post cervical fusion, and hypertension.
  
Dr. Polston performed cervical epidural injections on the patient on November 6, 2002 and November 11, 2002.  Dr. Polston referred the employee to Advanced Pain Therapeutics of Alaska for physical therapy.  An assessment performed on the employee’s first visit indicated the employee’s pain generators were internal disc disruption at C4-5 with right C4-5 synovitis.
  The physical therapist suggested the employee might benefit from an intra-articular facet injection.

On December 16, 2002, Dr. Polston performed an intra-articular facet injection on the right at C3-4.  Dr. Polston indicated the employee had a prior cervical fusion and had an aggravation of this pain at work when he was hit while operating heavy equipment.
  After the procedure the employee was to continue with physical therapy.

On January 23, 2003, Dr. Polston performed a radiofrequency ablation of dorsal median nerves at C4 and C5 on the right.
  Dr. Polston prescribed a TENS
 Unit for the employee for six months to treat chronic and intractable pain due to neck sprain.

On February 17, 2003, Dr. Polston responded to inquiries posed by Alaska National Insurance Company on January 30, 2003.  Dr. Polston informed Alaska National Insurance Company that all medical treatment directly related to the employee’s July 18, 2002 workers’ compensation claim had not been completed, the employee continued to need physical therapy and re-evaluation.
  Dr. Polston indicated the employee had not reached medical stability, but anticipated medical stability in one month.
  Dr. Polston checked “No” when asked, in his opinion, had the employee incurred any ratable permanent partial impairment (“PPI”) per the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, 1st Printing, as a direct result of the July 18, 2002 incident.
  At the request of Alaska National Insurance Company, Dr. Polston made a referral to Dr. Beard for a permanent partial impairment rating.
  The employee was not released to his regular job for one month; however, he was released to a job that did not require operation of heavy equipment or lifting over 25 pounds.

On February 19, 2003, the employee continued to have relief of his neck pain after receiving radiofrequency ablation at C3 – 4; however, the employee had pain with flexion and extension.
  On March 3, 2003, the employee received a cervical epidural steroid injection to treat cervicogenic headaches.

On March 14, 2003, Kathy Jones, PT, conducted a physical work performance evaluation of the employee.  The purpose of the evaluation was to compare the employee's abilities to the demands of his job.  The employee’s diagnosis at the time was cervical discogenic pain with right facet arthropathy.  The evaluation revealed the employee was capable of sustaining a medium level of work for an eight-hour day.
  The evaluation found the employee had no major areas of dysfunction.
  Ms. Jones’ recommendations were as follows:

The only possible area of concern or limitation with regard to the client returning to work with the same employer, same occupation would be endurance/generalized deconditioning as he has not been working a 10-12 hour job in approximately 8 months.  Also, the test looks at the intolerance, however, the demands of a heavy equipment operator with the jarring that takes place while operating machinery cannot be well simulated.  Therefore, there would possibly be some concern about the ability of the cervical spine to tolerate jarring/loading.  Otherwise, Mr. Oxenrider is fully ready for return to work per the FCE results.

On April 22, 2004, the employee followed up with Dr. Polston.  The employee had returned to work and his pain increased.  Dr. Polston ordered the employee to be released from work for two weeks.
  A repeat cervical epidural steroid injection was performed for the employee's chronic headaches and neck pain.
  After this epidural, the employee returned to work.

The employee returned to work full time running a small excavator 10 to 12 hours per day.  However, physical therapy assessment revealed the employee’s lower cervical disc pain had increased due to 10-12 hour workdays, and the employee reported his headaches and lower neck pain were getting worse.
  

On June 24, 2003, the employee continued to work full time, and reported difficulty wearing his hard hat because it exacerbated his neck pain.
  The employee received a work release allowing him to not wear his hard hat when there was no concern regarding the employee’s safety.
  On June 30, 2003, the employee received a third cervical epidural steroid injection.
  On July 22, 2003, Dr. Polston performed bilateral greater occipital nerve blocks.
  The procedure provided the employee with 100 percent pain relief of his posterior neck pain for one week; however at the time of the employee’s August 20, 2003 follow-up visit with Dr. Polston, the employee reported the pain returned and that he continued to get significant neck pain with heavy work, including operating the bulldozer.
  Additional bilateral greater occipital nerve blocks on the right and left were performed, with the expectation of relief lasting longer than one week.
  

At the request of the employer, Patrick Radecki, M.D., performed an independent medical evaluation of the employee on August 30, 2003.  Dr. Radecki recorded the employee’s history of present injury and noted:

Today, Mr. Oxenrider confirms that he had a work-related motor vehicle accident in June of 1992, following which he had whiplash reaction and ultimately underwent cervical fusion at C5 - C6 by Dr. Peterson.  He said he did well and really had no neck pain until 2002.
 . . . 

He said he was doing well and was pain free until May 2002, when he was backing up with a bulldozer and hit a large rock, significantly jarring the bulldozer and giving him a 6 to 7 pain in the neck.  He was able to return to work, but he had a constant level 2 pain at the time, July 19, 2002, when he was rear-ended two times by a road grader.  At the time, he said he was in a small excavator, putting it away for the day, and a co-worker apparently was somewhat fussing around and slammed into the back of his little equipment, times two, denting that equipment and jarring Mr. Oxenrider’s neck severely.

Dr. Radecki opined that the employee had chronic neck pain presumed to be, at least in part, related to the flexion/extension injuries of July 18, 2002 and May 8, 2002, and possibly related to cervical facet arthropathy.
  Dr. Radecki indicated the employee's complaint of subjective neck pain was linked to the May 8, 2002 and July 18, 2002 incidents.
  Dr. Radecki opined there was no objective confirmation of any significant bony injury or arthritic change in the employee's neck related to those incidents; however, he noted subjective findings and physical exam, such as pain response to provocative maneuvers, which he noted were felt to be objective in some workmen's compensation jurisdictions.
  

Dr. Radecki opined the employee was medically stable objectively; however, he noted the employee had chronic neck pain that was presumably related to his May 8, 2002 and July 18, 2002 injuries.
  He based his opinion that the employee was medically stable for any objective injury on the fact that there was no documentation of any bony cervical spine injury or arthritic worsening; however, he acknowledged the employee’s subjective complaints continued with regard to headaches and presumed facet arthropathy and, therefore, found the employee was not medically stable relative to his symptoms.

Dr. Radecki opined the employee would not have a permanent partial impairment related to the 
May 8, 2002 and July 18, 2002 injuries, because the injuries were soft tissue injuries, based upon the records and MRIs.
  

When asked, in his opinion, if the employee was in need of continued medical treatment as a result of his work related conditions, Dr. Radecki responded:

Mr. Oxenrider seems to be benefiting from his facet blocks.  Thus, he is having subjective improvement for complaints that can only be subjectively documented, based on tenderness or responses, subjective in nature, to physical exam processes.  However, this continued medical treatment, which might include another radiofrequency ablation, would be related, at least subjectively, to his work.  Some workmen's compensation jurisdictions might call this palliative care, since the initial whiplash flexion/extension injury, if there was one, which there was, based on subjective responses, would certainly have resolved by now.  He merely has subjective complaints, which persist.  However, he shows no evidence of functional overlay, and thus complaints do seem to be valid. . . . Thus, based on present information, his symptoms seem to be related to facet joints that have not been shown to have remarkable arthritic change.

On September 17, 2003, during a follow-up visit with Dr. Polston, the employee reported increased neck pain and headaches, and minimal relief from the last greater occipital nerve blocks.
  The employee continued to work full time at a very heavy schedule.
  The employee, having tried physical therapy, medication, and greater occipital nerve blocks with limited success, repeated radiofrequency ablation of the cervical facet on the right at C3, C4, and C5 on September 22, 2003.
  On October 15, 2003, the employee followed up with Dr. Polston, and reported dramatic decrease in his pain over the lateral aspect of his neck; he was, however, still having pain in the right greater occipital nerve distribution and in the scapular area.
 Objectively, Dr. Polston found the employee was tender to palpation of the right greater occipital nerve and to palpation in the paraspinal muscles at C7.
  Another right greater occipital nerve block was performed on November 19, 2003.  On December 17, 2003, the employee reported continued headaches in the top of his and sharp pain in the back of his neck.
  Dr. Polston returned the employee to physical therapy.

Dr. Polston performed an intra-articular facet injection on January 19, 2004, due to the employee's upper and lower cervical facet pain, the pain radiating towards the employee's shoulders, and tenderness to palpation over the C7 facet.
  On February 17, 2004, the employee reported nearly complete pain relief with the injection for approximately six hours, with return of the pain over the next three to four days; the employee continued to have significant headaches with limited activity.
  Dr. Polston indicated the employee would not be able to perform his physically demanding job.
  Dr. Polston's assessment included the diagnosis of myofascial spasm.
  

On February 23, 2004, Dr. Polston performed another radiofrequency ablation at C6 and C7 for pain on the right side of the employee's neck radiating towards the shoulder.
  

On March 1, 2004, Dr. Polston ordered that the employee be released from work for four weeks.
  On March 6, 2004, Dr. Polston indicated the employee was not able to return to his job as a heavy equipment operator based upon his current diagnosis, cervical disc, cervical facet, and cervicogenic headaches.
  

On March 15, 2004, Dr. Polston performed a Botox injection for the employee's myofascial pain, tightness in the paracervical spine with palpation, and to reduce the employee’s cervicogenic headaches and cervical spine pain.
  Prior to this procedure, Dr. Polston diagnosed degenerative disc disease of the cervical spine, status post cervical fusion, and myofascial pain.
  

A review of the MRI of the employee’s cervical spine showed little change; there was no significant disc pathology and no significant osteophyte formation.
  Dr. Polston ordered a reemployment evaluation and released the employee from work until April 6, 2004.
  On April 6, 2004, Dr. Polston ordered the employee to be released from work for another four weeks.
  Dr. Polston found the employee’s pain increased with flexion and extension of the neck, in addition to tenderness at C7 - T1.

At the request of the employer, Dr. Radecki performed an independent medical evaluation of the employee for the second time on April 29, 2004.  Dr. Radecki reviewed the employee’s medical records and commented on several, indicating that the treatment, procedures and therapy provided to the employee were nonsense.  Dr. Radecki commented, “Again, procedure after procedure merely based on subjective symptomatology.”
  The summary of Dr. Radecki’s chart review stated:

[T]he claimant has had a cervical fusion and then post operative pain and headaches with multiple diagnoses of pain generators in multiple areas at the occiput-C1 spot, at C3 through C5 on the right, at C6 and C7 on the right, and at the greater occipital nerves bilaterally.  The physical therapist is also treating the ribs which he claims are elevated.  Thus the, multiple areas said to be pain generators based on merely symptomatology and palpations, which is simply not reliable.

Despite all of the injections and procedures, the claimant has been off work for several months and getting nowhere to the point that the Dr. now wants him to be seeking retraining at a different job.  Obviously, they are not curing him and his pain complaints continue at high levels.

Dr. Radecki diagnosed the employee with the following:

1. History of interior cervical diskectomy and fusion C5 - C6 in 1993.

2. MRI evidence of cervical fusion at C5 - C6 with some mild neural foraminal narrowing of multiple levels of the cervical spine, not to be clinically significant.  That is, the claimant has no complaints of radiculopathy and no numbness, weakness, or reflex change.

3. History of carpal tunnel syndrome and median nerve decompression surgeries in the past with no complaints of that at this time.

4. Recent treatment for greater occipital nerve distribution complaints, as well as suspected cervical facet arthropathy based on subjective responses to palpations and physical examination maneuvers.

5. At this time, it is hard to determine whether or not his facet joints actually are a pain generator.  He claimed significant improvement with his facet blocks and radiofrequency ablations in multiple levels on the right, and yet his neck pain levels are almost identical to that which preceded all of the blocks.

6. Headaches, somewhat peculiar in distribution starting posterior occipital, but then coming up along the ears into the temporal region and over the top of the head, but not seemingly coming out over the posterior occipital region.

7. Left sternum sternoclavicular joint arthritic changes suspected.
 

With regard to his diagnostic impressions of the employee's complaints, Dr Radecki opined the employee has multiple subjective complaints in the absence of significant subjective abnormalities indicating a specific generator for the employee's chronic pain.
  Dr. Radecki stated it seemed somewhat illogical to blame the employee's headaches on his facet joints since radiofrequency ablation of the facet joints at C3, C4, and C5, on September 22, 2003, did not change the employee's headaches significantly; and the fact that his greater occipital nerve blocks relieved him of his neck pain for a week on August 20, 2003, indicated the employee’s facet joints do not cause his neck pains.
  Dr. Radecki noted that later the employee had repeat greater occipital nerve blocks that gave little relief of his chronic complaints and opined that the inconsistent responses to the same injections suggested a nonphysical etiology of the employee’s headaches and neck pain.
  Dr. Radecki indicated there was no evidence that the headaches and neck pain were muscle tension related.

Dr. Radecki opined that the employee’s May 8, 2002 and July 18, 2002 work incidents showed no evidence of significant bony injury or arthritic change in the employee’s neck; but, rather, the employee incurred flexion/extension strains to his cervical spine.
  Dr. Radecki further opined that the employee had chronic neck pain that was medically stable, and the employee’s continuing subjective complaints of headaches and neck pain were of an unclear etiology.
  Further, Dr. Radecki found no evidence of a permanent partial impairment.
  Dr. Radecki opined the employee had only soft tissue injuries related to the May 8, 2002 and July 18, 2002 injuries.
  Dr. Radecki stated:

In the absence of the identification of one or more specific pain generator as the cause of his condition, obviously it cannot be determined to be work-caused condition of permanent impairment at this time.

Mr. Oxenrider does indeed have a history of previous neck problems related back to the motor vehicle accident of June 1992 with complaints of headaches and neck pain as well as evidence of a large cervical disk herniation at C5 - C6 in the past.  It is felt that it is more likely than not that his residual complaints at this time with the headaches and chronic neck pain would be related back to the neck injuries for which he was given a 7 percent disability rating in August of 1993.  There is no evidence that he has had new increased permanent partial disability. . . .

Again, however, there is no evidence that these flexion/extension whiplash incidents of 
May 8, 2002, or July 18, 2002, caused a permanent impairment above and beyond that which pre-existed.

At Dr. Polston’s request, Joella Beard, M.D., FAAPMR, saw the employee to provide a partial permanent impairment rating.  During the examination Dr. Beard observed blood pressure fluctuation and consulted with Dr. Polston.  Dr. Polston confirmed the employee's blood pressure had elevated in the past during range of motion activity in the clinical setting.
  During the evaluation the employee returned to his baseline pain level; and upon reassessment 30 minutes later, was asymptomatic from the cardiac standpoint, and his headache had resolved.

Dr. Beard's diagnosis of the employee's condition was as follows:

1. Status post C5 - C6 fusion in the distant past with cervical spondylosis.

2. Diagnosis of cervicogenic headaches from cervical sprain/strains.  They do not see flexion/extension plain films, but this might be helpful to determine if spondylolisthesis may be contributing.

3. Although cervicogenic headaches is one possible diagnosis (having observed increased symptoms with range testing), I would consider this lower on his differential diagnosis list.  By description, he has cluster headaches.  The differential also includes sleep apnea as a source of nocturnal headaches.  Far more importantly, he likely has cardiovascular disease.  Based upon his uncontrolled hypertension (whether pain related or not), reported episodes of diaphoresis, increased pain, headache, nausea, but consider cardiovascular source of his headaches is a primary cause until proven otherwise.  His family history of early cardiovascular event increases his risk profile.  Thus, Mr. Oxenrider was advised to follow up with his primary care physician and confirmed that he would do so within the next one to two days.

4. Tinnitus.  This likely is related to cardiovascular disease but considering his mechanism of injury he could have had a small basilar skull or inner ear disruption.  I recommend CT or MRI/MRA of the brain and a Neurology consult.  They could help assess the headaches also.

Dr. Beard considered rating the employee's neck based upon a cervical sprain/sprain injury, however, she chose to use the range of motion method given this was the employee’s second injury in the same spinal region.
  However, there was no data indicating the prior range of motion of the employee's neck.
  Dr. Beard felt that without that specific data, it would be difficult to assign all of the employee's range of motion results to his current injury.
 Dr. Beard indicated that if prior range of motion findings were not available, she would consider taking a rating from the data collected on May 4, 2004, and subtracting the employee's prior rating of 12 percent permanent partial impairment.
  Dr. Beard’s May 4, 2004 report does not contain any range of motion findings or data of range of motion collected on that date.

On May 5, 2004, Dr. Polston ordered that the employee be released from work for eight weeks.
  On 
June 1, 2004, based upon the employer’s independent medical evaluation (“IME”), Dr. Polston made a referral to neurology to rule out the possibility of a basilar skull fracture causing tinnitus.
  Dr. Polston also noted that upon the employee’s return from the IME there was a question of a 7 percent or a 12 percent PPI rating.
  The employee continued to have pain with flexion and extension, decreased range of motion and cervical facet arthropathy with palpation.
  Dr. Polston’s assessment indicated the following diagnoses:

1. Cervical facet arthropathy.

2. Cervicogenic headaches.

3. Status post cervical fusion.

On May 12, 2004, Vocational Options sent a job description to Dr. Polston for his opinion on the employee’s ability to perform the duties of a heavy equipment operator, the only job the employee had held within the past ten years.  Based upon Dr. Polston’s review of the heavy equipment operator job description, he indicated the employee was unable to perform that position.
  Further, Dr. Polston predicted the employee would have a permanent impairment rating as a result of the industrial injury.
  Based upon Dr. Polston’s responses, the employee was found eligible for reemployment benefits on June 3, 2004.

Dr. Beard's final PPI rating report was issued on June 3, 2004.  Dr. Beard had requested the range of motion data Dr. Peterson had used to obtain the employee's impairment rating for his 1993 injury; however, that data was unavailable.
  Regardless, Dr. Beard indicated there was sufficient documentation of range of motion exams revealing the employee’s status prior to his injuries of May 8, 2002 and July 18, 2002.
 

Dr. Beard’s June 3, 2004 report documents the employee’s range of motion as follows:

a. Page 418, Table 15-12: Flexion: 0%,  Extension: 2%  (1.5%)

b. Page 420, Table 15-13: Left bending: 0%, Right bending: 0%

c. Page 421, Table 15-14: Right rotation: 1%, Left rotation: 2% (1.5%)

Total:  Cervical range of motion:  5% WP.

Aside from this range of motion data from Dr. Beard’s report, the sole documentation of the employee’s range of motion contained in the Board’s file is as follows:

He was sent for inclinometry measurements 7/27/93 for the cervical spine to complete his impairment rating for the neck.

According to 1998 AMA Guides to the Evaluation of Permanent Impairment, Third Edition, surgically treated disk with no residuals of the cervical spine reads a maximum of 7 %.  The inclinometry whole body impairment rates 4 1/2 % for range of motion restriction, for a total whole body impairment rounded at 12 %.

Dr. Beard found there had been a change in the employee's range of motion, and opined that it was more probable than not related to degenerative changes rather than the employee's May 8, 2002 and 
July 18, 2002 injuries.
  Using the AMA Guides to the Evaluation of Partial and Permanent Impairment, Fifth Edition, Dr. Beard found a whole person impairment of zero percent, based upon the AMA Guides range of motion criteria.
  

Based upon Dr. Beard’s findings that the employee has a zero percent permanent impairment rating, the Reemployment Benefits Administrator found the employee not eligible for reemployment benefits.

On July 16, 2004, Dr. Polston completed a consultation request for an additional PPI rating for the employee based upon Dr. Beard’s zero percent rating.
  Additionally, Dr. Polston referred the employee to Neurological Consultants of Alaska for the employee’s headaches.  Wayne Downs, M.D., assessed the employee as follows:

This is somewhat of a mixed collection.  Distribution of the pain could be consistent with an occipital neuralgia, although it seems to come too far forward, particularly when it goes behind the eyes.  An occipital nerve block provided a few days of relief which could suggest an occipital neuralgia.  However, Imitrex does helpful to.  I think this could represent either an occipital neuralgia or an odd migraine.  . . .  He has never had an imaging study of the head, and particularly given the fact an occipital neuralgia is a possible diagnosis, he needs imaging to get a good look at the posterior fossa.  We will set him up for an MRI of the brain.  We could try an occipital nerve block in the future.  He got a couple of days relief with the first one according to his report, and at least in the occipital neuralgia patients I treat it is not uncommon for them to only get a few days of relief the first injection.

Dr. Downs continued to see the employee.  On August 18, 2004, Dr. Downs indicated if the employee’s headaches were due to one, or the other, or both of the employee's accidents, that was good news, because typically when there is a precipitating event for headaches, those headaches can be resolved, and after approximately six months medication is tapered off and headaches usually stay resolved.
  The employee was treated by Dr. Downs again on September 22, 2004.  Dr. Downs indicated some things suggested occipital neuralgia and others, migraine.
  Dr. Downs proceeded by performing bilateral occipital nerve blocks on September 23, 2004 and September 30, 2004.

Dr. Downs wrote to Dr. Polston on September 30, 2004, stating as follows:

I am continuing to see Mr. Oxenrider for his headaches which I believe to be migraine versus occipital neuralgia.  He reports his therapist suggested the possibility of him having alar ligament laxity.  The patient is extremely concerned about this and would like to know if he in fact has that.  I considered the idea of ordering a dynamic motion x-ray, but since the diagnosis itself is well outside my area of expertise, I told the patient that I would mention the possibility to you.

On October 13, 2004, Dr. Downs reported the employee was vague and inconsistent on exactly what hurt and how bad; however, he indicated this is consistent with someone having a lot of pain of various types and not paying any more attention to the pain than required.
  Dr. Downs indicated the employee has a combination of occipital neuralgia and migraine.
  He stated:

Most likely the migraine is resulting in chronic inflammation with inflammation of the occipital nerve and an occipital neuralgia.  That would explain why he got some focal limited relief with the second block.  He also has cervical pain and ear pain.  We seem to be dose–limited on the Pamelor, but I suspect one reason the second occipital nerve block did not provide as much relief as the first is we also kicked back off on the Pamelor.  We will add some Neurontin.  The drug was discussed with him. . . . We will see him back in about six weeks and see how this is working 
 

Summary of Arguments

1. Employer’s Argument
The employer opposes the employee's petition for a SIME.  The employer argues that currently no medical dispute exists for a SIME.  

The employer argues that despite the employee’s desire for a second chance at eligibility for reemployment benefits, Dr. Beard is the employee’s treating physician because Dr. Polston referred the employee to her for an impairment rating and, therefore, the employee's treating physician’s opinion and that of the employer’s independent medical evaluator are not in dispute.  

Further, the employer argues that to raise future medical treatment as an SIME issue is a “red herring.”  The employer asserts that Dr. Radecki opined that no further treatment is needed because the employee's condition is not work-related.  The employer emphasized that Dr. Radecki’s silence on the issue of treatment is not an opinion in the medical context.  The employer argues the issue of further treatment is merely an issue of causation.

Finally, the employer argues the Board is going off on a tangent when it questions the rationale of 
Dr. Beard’s findings.  The employer argues the Board should take the reports of Dr. Beard at face value and not question her PPI rating.  The employer asserts looking to the foundation of a medical opinion will get the Board sidetracked, and the Board should look only to the face of Dr. Beard’s opinion.  Additionally, the employer argues that the responsibility to question a doctor’s opinion or rating should be placed upon the parties and asserts it is not the Board’s responsibility to plow through the medical records contained in the Board file.  The employer argues the Board should determine on the face of the reports of Dr. Radecki and Dr. Beard if there is a dispute, and if clarity on the issues does not exist, the Board should require the parties to make inquiry to the doctor whose opinion is being questioned, as opposed to granting the employee’s request and ordering an expensive SIME.  

2. Employee’s Argument
The employee argues that an SIME will assist the Board in resolving the current medical disputes that exist between the employee’s treating physician, Dr. Polston, and the employer’s physician, Dr. Radecki.  The employee alleges the following medical disputes: causation, treatment, and degree of impairment.  

The employee argues that it is irrelevant if an actual percentile rating for PPI has been given by Dr. Polston because neither AS 23.30.095(k) or the Board's regulations implementing that section require a specific, precise PPI percentage rating to invoke the SIME provisions.  

The employee argues that his treating physician, Dr. Polston, continues to predict the employee has incurred a permanent impairment, as he has submitted a consultation request for another PPI rating.  The employee proposes that Dr. Polston would not have made the request for an additional PPI rating if he was of the opinion the employee did not incur a permanent impairment.  Further, the employee contends that an actual PPI rating is not necessary for a dispute to exist; a prediction is enough.  The employee cites Foster v. Gator Glass Co., Inc., AWCB Decision No. 04-0202 (August 24, 2004) to support this contention.

The employee emphasizes that the medical disputes pointed out are significant because, without a PPI rating, the employee will not be eligible for reemployment benefits.  In addition, he argues significance of the disputes is underscored by the fact that resolution of causation and the necessity of further medical treatment could lead to future medical care, which is a significant expense.

Further, the employee questions the validity of Dr. Beard’s PPI rating based upon her request for the Seethaler Physical Therapy range of motion data taken in 1993, which was not available.  

Finally, the employee argues, in the alternative, that if the Board does not find a medical dispute exists, an SIME will assist the Board in determining the rights of the parties, and further, that an SIME may aid the parties in resolving the case which, in turn, provides value to the Board and the workers’ compensation system.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct a hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board has long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting the Board wide discretion to consider any evidence available when deciding whether to order an SIME to assist the Board in investigating and deciding medical issues in contested claims.  The Board also notes that AS 23.30.155(h) mandates that it follow such procedures as will best “protect the rights of the parties.”

The Board shall first consider the criteria under which it reviews requests for SIMEs pursuant to 
AS 23.30.095(k), in particular:

1. Is there a medical dispute between the employee’s physicians and the EIME physicians?

2. Is the dispute significant?

3. Would an SIME physician’s opinion assist the Board in resolving the disputes?

1. SIME for PPI Issues

The Board finds that if conflicting opinions exist with regard to an employee’s permanent partial impairment (“PPI”), they are significant.  The significance of the conflict is highlighted by the fact that whether the employee has a PPI controls if the employee will be eligible for rehabilitation benefits.  

In the case before the Board, the employee has requested reemployment benefits.  Dr. Polston has determined the employee is unable to return to the position he held at the time he was injured, or any position he held within the 10 years preceding the injury, all of these being heavy equipment operator.  

The Board finds the employee’s argument, that had Dr. Polston agreed with Dr. Beard’s zero percent PPI rating, he would not have requested an additional PPI rating, persuasive.  Therefore, the Board finds that Dr. Polston expects the employee to have a PPI relative to his condition as a result of the work injuries of May 8, 2002 and July 18, 2002.  Further, the Board finds Dr. Polston opined an expert other than Dr. Beard should provide an additional PPI rating.  Conversely, the Board finds that Drs. Radecki and Beard have found that the incidents of May 8, 2002 and July 18, 2002, did not cause a permanent impairment above and beyond that which pre-existed.
  

In the alternative, after consideration of the record in this proceeding, the Board finds it appropriate to order an AS 23.30.110(g) exam.  The Board concludes that by doing so it may best ascertain and protect the rights of the parties.  See AS 23.30.135(a) and AS 23.30.155(h).
Despite the employer’s request that the Board not look into Dr. Beard’s report beyond what it holds at face value, the Board finds the methodology used by Dr. Beard to be questionable.  The Board had the opportunity to review all records reviewed by Dr. Beard; however, was unable to find range of motion measurements for the employee’s 1993 injury.  On the face of Dr. Beard’s two reports, the Board finds that Dr. Beard discredited herself.  Dr. Beard stated in her initial report she needed the 1993 range of motion data in order to conduct a PPI rating using the AMA Guides range of motion criteria.  However, when the data was not available, Dr. Beard proceeded with no more information than what is contained in the Board file, not to include range of motion data from 1993.  Further, Dr. Beard failed to fully explain how she arrived at the zero percent PPI rating.  Specifically, the Board does not know the range of motion data Dr. Beard used to compare with the employee’s May 4, 2004 range of motion measurements.  Nor did Dr. Beard reveal the employee’s May 4, 2004 range of motion measurements. As such, the Board does not find Dr. Beard’s findings reliable, or useful in determining the rights of the parties.  

The Board finds that determining whether the employee suffered work-related PPI from the 
May 8, 2002 and July 18, 2002, injuries, and the degree of any impairment, are necessary in order to determine the rights of parties.
  Consequently, the Board will exercise its discretion under the Act and order a SIME on this disputed issue, under AS 23.30.095(k) and AS 23.30.110(g).

2. SIME for Causation and Treatment Issues
The Board shall first address the issue of causation.  The Board finds Dr. Polston is of the opinion that the employee’s headaches and persistent neck pain are related to the incidents and injuries of May 8, 2002 and July 18, 2002.  The Board finds Dr. Radecki opined, on the other hand, that although the May 8, 2002 and July 18, 2002 incidents caused soft tissue injuries, those flexion/extension strains to the cervical spine have resolved.  Further, the Board finds Dr. Radecki is of the opinion that in the absence of the identification of a specific pain generator as the cause of the employee's pain, it is obviously not caused by the May 8, 2002 and July 18, 2002 incidents.  

With regard to the employee’s need for further treatment, the Board finds Dr. Downs is of the opinion the employee will need prescription medication to resolve the headaches, and once resolved, will require approximately six months to taper off the medication.  Further, the Board finds Dr. Downs recommends an MRI of the employee’s brain to provide a view of the posterior fossa.  Contrary to Dr. Down's opinion, the Board finds Dr. Radecki opined no further treatment is necessary because the employee is medically stable.

The Board finds that AS 23.30.095(k) simply requires a dispute between the physicians.  The Board finds a medical dispute regarding causation exists between the employee’s treating physician and the employer’s physician.  Further, the Board finds a medical dispute with regard to treatment exists between a physician specialist to whom the employee was referred and the employer's physician.  The Board finds the nature of these disputes to be significant.  Causation of the employee’s condition determines compensability of the employee’s claims.  Therefore, the Board finds that determining causation and the need for continued medical treatment are necessary to determine the rights of the parties.
  Consequently, the Board shall order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).

In summary, based upon the record in this case, the Board finds that there are significant medical disputes between the employee’s physicians and the employer’s physician.  Specifically, the Board finds 
Dr. Polston’s opinion conflicts with that of Dr. Radecki with regard to causation, and the employee’s degree of impairment.  Further, the Board finds the opinion of Dr. Downs conflicts with that of Dr. Radecki in terms of need for continued treatment.  Additionally, questions are raised for the Board because it finds the opinion of Dr. Beard, which is in conflict with that of Dr. Polston, to be unreliable in assisting the Board to determine the rights of the parties.  Further, the Board found no reliable indication in the record that Dr. Beard understands that a pre-existing condition does not disqualify an employee under the work connection requirement if the employee aggravated, accelerated, or combined with the pre-existing condition to produce the disability for which compensation is sought.

The Board finds the medical facts in this case to be complex and complicated.  Additionally, the Board notes significant conflicts in the record and finds additional medical evidence will shed light on the disputes between the employee’s physicians and the employer’s physician, will be useful to resolve those conflicts, and will assist the Board in ascertaining the rights of the parties with regard to causation, treatment, and the employee’s degree of impairment.  

The Board shall order the Workers’ Compensation Officer to pose questions to the SIME physician regarding the causation of the employee’s current conditions, whether the employee’s pre-existing condition was aggravated or exacerbated or combined with the employee’s current condition to produce the disability for which compensation is sought.  In addition, the Board shall order that the SIME physician provide the employee with a PPI rating using the AMA Guides to the Evaluation of Partial and Permanent Impairment, Fifth Edition.  The Board shall require the SIME physician to provide the Board with a detailed explanation of the method used to determine the employee’s PPI rating.  Finally, the Board shall order that an opinion regarding the need for continued medical treatment be provided. 

An SIME must be performed by a physician on the Board’s list, unless the Board finds the physicians on its list do not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on the Board’s review of the employee’s file and the arguments of the parties, the Board finds a physician(s) trained in neurology and/or orthopedic medicine with a specialty in head and neck disorders will be suited to perform this examination of the employee and evaluation of the medical records.  The Board finds its SIME physician list contains several experienced neurologists and orthopedic specialists.  We will order our board designee, Workers' Compensation Officer McKenna Wentworth, to select a neurologist and/or an orthopedic physician from the list with expertise in conditions of the head and neck, and to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  


ORDER
1. The employee’s petition for a SIME is granted.

2. Based on a significant medical dispute between the parties regarding the causation of the symptoms the employee has experienced since his May 8, 2002 and July 18, 2002, the employee’s need for further treatment, and the employee’s degree of impairment, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties and resolve the dispute. 

3. An SIME shall be conducted by an orthopedic specialist and/or a neurologist on the Board’s list with expertise in conditions of the head and neck, to ascertain the causation of the employee’s continuing symptoms, if the continuing symptoms are a result of or were accelerated or exacerbated by the May 8, 2002 and/or July 18, 2002 work injuries, if the employee is in need of further treatment, and the employee’s degree of impairment, including the proper PPI rating.

4. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer McKenna Wentworth’s attention.  Each party may submit up to six questions for the physician, within 10 days from the date of this decision.  The questions must relate to the issues currently in dispute under AS 23.30.095(k), listed in paragraph three above.

b. The employer shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

c. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with the Board within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with the Board, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare three supplemental binders, as described above, with copies of the additional records and depositions.  The party must file two of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

f. Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board.

5. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer McKenna Wentworth and the office of the physician.

Dated at Anchorage, Alaska this 6th  day of  December,  2004.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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