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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ESTATE OF ANTONIO L. UGALE, 

                                                       Employee, 

                                                            Applicant,

                                                   v. 

EXCURSION INLET PACKING COMPANY,

                                                  Employer,

                                                   And 

FIDELITY & GUARANTY INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  199919457
        AWCB Decision No.  04-0293

         Filed with AWCB Anchorage, Alaska

         on December 10, 2004


We heard this matter at Anchorage, Alaska on November 17, 2004.  Attorney Michael Patterson represents the employee.  Attorney Constance Livsey represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUE
Whether the cost-of-living adjustment may be applied to the compensation rate.  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to the issues currently before us.  We incorporate by reference the facts as detailed in our prior decision, AWCB Decision No. 01-0247 (December 7, 2001) (Ugale I).  In Ugale I, the majority panel found, based on a preponderance of the evidence, that the employee 

Died while engaged in activities of a personal nature, away from the employer provided facilities, and did not die in the course and scope of his employment.  The majority panel denied the employee’s estate’s claim for death benefits.  

The employee appealed to the Superior Court.  In Ugale v. Excursion Inlet Packing Co., 3AN 01-12796 (Alaska Super., September 5, 2002), the Superior Court reversed, adopting the dissenting opinion of the original panel, finding the employee’s death compensable, and awarding survivors benefits.  The Superior Court remanded for a determination of the amount of benefits due.  The employer appealed to the Alaska Supreme Court.  In Excursion Inlet Packing Co. v. Ugale (92 P.3d (Alaska 2004)), the Supreme Court, in a per curium decision, affirmed the decision of the Superior Court, reversing the Board.  

The matter before us now is determination of the compensation rate for the death benefits.  Our determination today is limited to the issue of whether the employee’s compensation rate can drop below the $154.00 rate in AS 23.30.175(b)(4), with application of the cost of living adjustment in 8 AAC 45.138.  The parties agree that under no circumstances would the rate be less than the $125.00 per week in AS 23.30.215(b).  For purposes of this decision, the parties agreed at hearing that using the employee’s documented earnings of $178.48 per week, his compensation rate would be $154.00 per week (one spouse with three children).  The employee asserts that the rate can not be lower than 154.00;  the employer asserts that the cost of living adjustment should be applied and the proper compensation rate is $125.00 per week.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of the employee’s demise, in 1999, AS 23.30.175(a) provided in pertinent part:  

The weekly rate of compensation for disability or death may not exceed $700 and initially may not be less than $110.  However, if the board determines that the employee’s spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than $154 a week in the case of an employee who furnished documentary proof of the employee’s wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages.  If the employer can verify that the employee’s spendable weekly wages are less than $154, the employer may adjust the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages without an order of the board.  If the employee’s spendable weekly wages are greater than $154, but 80 percent of the employee’s spendable weekly wages is less than $154, the employee’s weekly rate of compensation shall be $154.  Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines.  In any case, the employer shall pay timely compensation.  

AS 23.30.175(b)(1) provided in pertinent part:

The weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated under AS . . . 23.30.215, by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state.  

AS 23.30.175(b)(4) provided: 

Application of this subsection may not reduce the weekly compensation rate to less than $154 a week, except as provided in (a) of this section.  

AS 23.30.215 provided in pertinent part:

(a) if the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

. . . 

(2) if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:

. . . 

(C) 25 percent for the widow or widower with two or more children and 55 percent divided equally among the children;

. . . 

(b)
In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155, and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175, but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children.  

8 AAC 45.138 provided in pertinent part:  

(a) the cost-of-living adjustment provided in AS 23.30.175 applies only to payment related to injuries occurring on or after July 1, 1988.  

(f)
Upon request, the commissioner will obtain a cost-of-living survey for the largest city in the country in which the recipient resides if the recipient does not reside in the United States.  The cost of living for that city must be used to obtain the ratio for purposes of this section and AS 23.30.175.  

AS 23.30.135 provided in pertinent part:  “The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.”  

We find the issue presented illuminates a potential conflict between our statutes, in particular, between AS 23.30.175(b)(1) and (4) and .175(a).  In the present case, we find that if the cost-of-living adjustment in .175(b)(1) were applied, it would drop the employee’s compensation rate below $154.00 per week, in contradiction to .175(a) and .175(b)(4), and .215(b).  Based on our research, we find this is an issue of first impression before the Board.  The parties did not brief this issue and argument was limited at the November 17, 2004 hearing.  We find that we would best ascertain the rights of the parties if we were provided with additional briefing / arguments, including the statutes’ legislative history.  We will re-open the record and direct the parties’ to submit additional briefing on this issue, not to exceed 10 pages,  within 21 days of the date of this interlocutory decision.  


ORDER
The record is re-opened for additional briefing, in accordance with this decision.  


Dated at Anchorage, Alaska on December 10, 2004.
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