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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SEAN M. MCILVENNA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

NANA MANAGEMENT SERVICES, LLC ,

                                                  Employer,

                                                   and 

AMERICAN MANUFACTURERS MUTUAL

INSURANCE CO.,

                                                  Insurer,

                                                   v. 

CHEVRON,

                                                  Employer,

                                                   and 

EAGLE INSURANCE COMPANIES,

                                                  Insurer,

                                                    Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200024896

        AWCB Decision No.  04-0296

         Filed with AWCB Fairbanks, Alaska

         on December 10, 2004




We heard the parties' Stipulation, agreeing the employer would pay certain workers’ compensation medical benefits and attorney fees to the employee, and petitioning for an order, on December 9, 2004.  Attorney William Soule represents the employee.  Attorney Elise Rose represents NANA Management Services and American Manufacturers Mutual Insurance (“NANA”).  Attorney Shelby Nuenke Davison represents Chevron and Eagle Insurance (“Chevron”).  We closed the record when we met on December 9, 2004, and considered the stipulated petition on the basis of the written record.

ISSUES

1.
Is the employee due medical benefits under AS 23.30.095(a) for certain treatment by Michael James, M.D.?

2.
Is the employee due and attorney fees under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

We originally hear the employee’s claims on June 17, 2004.  In our decision and order AWCB Decision No.  04-0175 (July 19, 2004), we recited the following history of this claim:

The employee had a long history of bilateral carpal tunnel syndrome (CTS) problems. He worked as a night pot washer for the employer for about two weeks from November 8 to November 23, 2000. On December 5, 2000, he filed a Notice of Injury stating that on November 23, 2000, he suffered a "strain/carpal tunnel syndrome in both wrists.” The employee received conservative medical treatment from R. Lipke, M.D.  X-rays revealed no bony changes. On December 19, 2000, J. M. James, M.D., performed electrodiagnostic testing, which indicated moderate bilateral CTS. Dr. Lipke released the employee to return to modified duty as of December 20, 2000, with no lifting in excess of 25 pounds.

On January 23, 2001, the employee saw Phillip Haeck, M.D., for an employer-sponsored independent medical evaluation (EIME). Dr. Haeck noted that the employee reported substantial improvement, but that the employee's work aggravated his condition from November 8 to November 23, 2000. Dr. Haeck thought that the employee should wear braces and take medication for an additional three months, after which his condition would be fixed and stable, and that the employee would have no permanent partial impairment (PPI) due to his work for the employer.

On January 26, 2001, Dr. Lipke reported that the employee had cancelled surgery due to improvement. On January 30, 2001, he indicated that the employee could return to regular duty work. 

Occasional conservative treatment continued in early 2001. Approximately May 1, 2001, the employee returned to work at a gas station. On May 4, 2001, Dr. Lipke approved a trial of acupuncture.

The employee attended a follow-up EIME on August 28, 2001 with Dr. Haeck. Dr. Haeck stated that additional treatment from providers was not recommended and his condition was medically stable. 

The employee apparently sought no additional treatment until December 7, 2001, when Dr. Lipke recommended a surgical release. Follow up electromyographic testing with Dr. James revealed ongoing evidence of CTS, and Dr. James concurred in the recommendations for surgery.

On January 29, 2002, the defendants controverted all benefits, after August 28, 2001 based on the EIME of that date. The controversion states, "If further care beyond 8/28/01 is required we suggest that a new claim be filed with Mr. McIlvenna's current employer for an aggravation of a long standing history of CTS." 

A workers compensation claim (WCC) was fiIed by Mr. Soule on the employee's behalf on March 1, 2 002. The WCC sought (1) a little less than two weeks of TTD from January 23, 2001 through February 4, 2001, “and any future through medical stability," (2) PPI "when rated," and (3) medical costs including “James $1360.00 & future.” On March 4, 2001, Mr. Soule filed a copy of the billing history from Rehabilitation Medicine Associates showing an outstanding balance of $1,360.00 for Dr. James’ services. 

A Board scheduled second independent medical evaluation (SIME) was conducted by Alan Greenwald, M.D.  Dr. Greenwald noted "[d]aily activities at work and home will continue to cause aggravation of his carpal tunnel symptoms." He concluded, "There is no medical doubt that present daily activities are a source of continued permanent aggravation as well.” Dr. Greenwald placed medical stability at May 1, 2001 and provided a 2% PPI rating for the employee’s work for the employer. 

In response to the SIME, on August 19, 2002, the defendants paid one week and six days of temporary total disability (TTD) benefits, in the amount of $741.52, and the 2% PPI in the amount of $3,540.00. The defendants also paid associated statutory minimum attorney fees of $587.47.  They did not pay for Dr. James’ services, contending they were provided only after the date when the defendants were responsible for the claim.

After the date Mr. Soule became involved in this case, the defendants voluntarily paid the employee at least $4,374.67 in TTD and PPI benefits. The employee also received additional benefits from a subsequent employer[, Chevron].  The employee asserts the result to the employee was almost identical to what he claimed and was certainly not insubstantial to him. 

The defendants argue that actual fees are too high because the subsequent employer essentially took over and paid the employee’s continuing benefits.  In this case, because of Dr. Greenwald's opinion about continuing, permanent aggravation of his CTS, the employee's subsequent employer did accept liability without any disputes. The employee contends this does not diminishes his counsel's right to actual fees for what he did to obtain the benefits he sought Additionally, we are asked to find that the time spent is reasonable under the circumstances of this case.
 


In our July 19, 2004 decision and order, we awarded the employee attorney fees in the amount of $3,032.53 and costs in the amount of $92.31.
  The employee appealed our July 19, 2004 decision and order to the Alaska Superior Court in McIlvenna v. NANA, et al., 3AN-04-10152 Civ.

The parties, including Chevron, filed two Stipulations with us on November 29, 2004.  In the first, a Stipulation Regarding Payment of Attorney Fees and Dismissal of Appeal,
 the parties agreed the employee would agree to dismissal of his superior court appeal, with prejudice, and NANA would pay attorney fees of $2,500.00 and legal costs of $309.00.
  The parties stipulated this amount is reasonable for the services provided to the employee, based on the employee’s previously filed affidavit of attorney fees and costs.
 The parties requested that we independently review the record, and issue an order based on the stipulation.
  In the second stipulation, titled Stipulation of the Parties,
 the parties agreed Chevron would pay $1,360.00 in medical benefits to Dr. James for his treatment of the employee’s work injury, as reflected in a December 18, 2001 billing.
  The parties also agreed Chevron would pay the employee $400.00 in reasonable attorney fees and $5.00 in legal costs.
  The parties requested that we issue an order based on the agreement.
  We closed the record to consider these stipulated requests when we next met, December 9, 2004. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

Our regulations at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

 (3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

 (4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Based on our review of the record, and on the parties' stipulation of the facts regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f). 8 AAC 45.050(f)(1) requires that written stipulations of fact must be signed by all parties, and all the parties have signed these documents.  

Although the parties are resolving a number of outstanding benefits, and the employee is agreeing to the dismissal of Alaska Superior Court appeal, the employee is not specifically waiving any potential future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(1).  

Based on the written stipulations and our independent review of the documentary record, we will issue an order under 8 AAC 45.050(f)(1), awarding the stipulated benefits.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.  

II.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

In the instant case, the medical records from Dr. James reflect that the employee suffered work-related CTS wrist injury, requiring an extended course of treatment.  We find these medical reports are sufficient medical evidence to raise the presumption of the compensability for the claimed medical benefits.   

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury,
 by (1) producing affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
    

In his EME report of August 28, 2001 with Dr. Haeck indicated that no additional medical treatment were reasonable and necessary for this employee.  We find this opinion is substantial affirmative evidence, rebutting the presumption of compensability of the employee’s claim.
 

The employer has produced substantial evidence overcoming the presumption that the employee's claim is compensable.
  Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

The parties now stipulate under 8 AAC 45.050(f) to Chevron paying for reasonable and necessary medical benefits related to Dr. James’ treatment.  We have reviewed the entire medical and hearing record.  We find the medical opinion of Dr. James is persuasive.  We find the preponderance of the evidence in the available medical record, especially the opinions of Drs. James and Greenwald, together with the stipulation of the parties, indicate the employee's treatment by Dr. James was reasonable and necessary.  Based on the Stipulation and our review of the record, we will award the employee the specified medical benefits related to his injury, as agreed in the Stipulation, pursuant to AS 23.30.095(a) and 8 AAC 45.050(f).
  

III.
AWARD OF ATTORNEY FEES
AS 23.30.260 provides, in part:


Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case the parties have filed a written stipulation to resolve the outstanding disputes, including the employee’s claim for attorney fees.  We find the payment of the benefits claimed by the employee, was resisted by the action of the employers.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The employer eventually agreed to pay the injured employee certain claimed medical benefits for his treatment with Dr. James.  Consequently, we can award fees and costs under AS 23.30.145.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principals, we have examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find stipulated attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  We conclude the employee is entitled to these fees for his attorney and these legal costs under AS 23.30.145(b).  

ORDER

1.
Chevron shall pay the medical bill for Dr. James’ treatment of the employee, totaling $1,360.00, under AS 23.30.095(a).

2.
Chevron shall pay the employee reasonable attorney’s fees of $400.00 and legal costs of  $5.00, under AS 23.30145(b).  

3.
NANA shall pay the employee reasonable attorney’s fees of $2,500.00 and legal costs of  $309.00, under AS 23.30145(b).  


Dated at Fairbanks, Alaska this 10th day of December   , 2004.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,






     
Designated Chairman







____________________________                                






John Giuchici, Member







____________________________                                  






Chris N. Johansen, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SEAN M. MCILVENNA employee / applicant; v. NANA MANAGEMENT SERVICES, LLC, employer; AMERICAN MANUFACTURERS MUTUAL INS CO, insurer v. CHEVRON, employer, EAGLE INSURANCE COMPANIES, insurer / defendants; Case No. 200024896; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of December, 2004.

                             

   _________________________________

      








Victoria J. Zalewski, Admin. Clerk
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