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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	TOM  THOMPSON, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

SALVATION ARMY,

                                                  Employer,

                                                   and 

AMERICAN CASUALTY CO.,

                                                  Insurer,

                                                            Defendants.
	)
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200018125
        AWCB Decision No.  04-0299

         Filed with AWCB Anchorage, Alaska

         on December 15, 2004


On December 8, 2004, at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s request to dismiss the employee’s workers’ compensation claim (“WCC”) pursuant to AS 23.30.110(c) or, in the alternative, under AS 23.30.105.  Attorney Tasha Porcello represented the employer and its insurer (“employer”).  The employee (“employee”) appeared pro se.  The record closed at the conclusion of the hearing.

ISSUES
1. Shall the Board dismiss the employee’s WCC pursuant to AS 23.30.110(c)?

2. Shall the Board dismiss the employee’s WCC pursuant to AS 23.30.105?


SUMMARY OF THE EVIDENCE
On August 11, 2000, the employee was involved in a motor vehicle accident while in the course and scope of his employment for the employer.
  As a result, he experienced a right-sided neck injury.
  Initially, the employer accepted the claim and paid benefits.  The employee treated with J. Michael James, M.D., a physiatrist.  Ten days after the work incident, Dr. James diagnosed the employee as having “Neck pain as a result of an auto accident of [sic] 8/11/00 . . . .The above is superimposed upon his previous neck injury and represents an exacerbation of his previous problems.”
  He recommended that the employee undergo physical therapy.

In March 2001, Dr. James noted that the employee had a cervical strain “superimposed on degenerative disc disease of the cervical spine” at the C5-6 and C6-7 levels.
  Dr. James noted that the employee’s cervical condition was medically stable as of that date, and that the employee’s condition did not require retraining.  However, Dr. James opined that the employee would have a permanent partial impairment rating.  When discounted for “preexisting pathology,” Dr. James found that the employee’s condition warranted a 6.4% impairment rating as a result of the work incident.

The employee continued to treat with Dr. James.  However, the employer controverted benefits in October 2001
 following Dr. James opining that the employee’s injuries related to the work incident had resolved and required no further treatment.
  

On April 22, 2002, the employee filed a WCC, requesting “unknown” medical costs.
  The employer answered and re-controverted the claim on May 21, 2002.
  The parties attended a prehearing conference on October 23, 2002, at which Board Designee Cathy Gaal reminded the employee that under AS 23.30.110(c), he had two years from the date the employer controverted his WCC to request a hearing.
  In the Prehearing Conference Summary, Board Designee Gaal noted that:

The EE is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

The employee filed an Affidavit of Readiness for Hearing (“ARH”) on September 30, 2004.
  At a prehearing  conference conducted by Board Designee Gaal on November 1, 2004, the employer argued that the employee’s claim was time-barred under AS 23.30.110(c) and AS 23.30.105.
  In response, the employee asserted that he “believes he was told by Ms. Porcello and the Chair that he had two years to file an ARH and believed that he had until October 2004 to file his ARH.”

At hearing, the employee argued that he believed that Tasha Porcello, the employer’s counsel, had informed him following the October 2002 prehearing that he had two years to file his ARH.  He further argued that he believed the two years dated from the date of the prehearing conference, not the date of the controversion.  Therefore, he believed he timely filed his ARH on September 30, 2004.

In response, the employer argued that the employee was clearly informed by Ms. Porcello and Board Designee Gaal that the two-year period in which to request a hearing began running from the date of the controversion.  The employer argued that the employee was unable to clearly recall his conversation with Ms. Porcello in October 2002, and that the employer’s conduct did not constitute a waiver of AS 23.30.110(c).  The employer further noted that Board Designee Gaal had correctly stated the law regarding .110(c) in the prehearing conference summary, and that there was no evidence indicating that the employee had not received this summary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(c) provides, in pertinent part, as follows:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  As denial of a claim results by operation of the statute, dismissal under AS 23.30.110(c) is automatic and non-discretionary.

The statute requires an employee to prosecute their claim in a timely manner once it is filed and controverted by the employer.  Only after an employee files a claim can the employer file a controversion to start the two-year time limitation contained in AS 23.30.110(c).

The Board finds that the employee filed a WCC on April 22, 2002.  The Board further finds that the employer controverted that WCC on a Board-prescribed form on May 21, 2002, thus starting the AS 23.30.110(c) time clock.  Accordingly, the Board concludes that the employee had until May 21, 2004 to request a hearing under AS 23.30.110(c).

With respect to the employee’s argument that Board Designee Gaal and Ms. Porcello informed him that he had two years from October 2002 to file an ARH, the Board finds this argument unpersuasive.  Board Designee Gaal clearly noted in the October 23, 2002 prehearing conference summary that the employee needed to file an ARH within two years of the date of the employer’s controversion of his claim.  There is no evidence in the record to indicate that Board Designee Gaal misinformed the employee as to the working and effect of AS 23.30.110(c).

With respect to Ms. Porcello’s actions, the Board finds that the employee has not clearly proven that the employer waived its right to rely on the two-year statute of limitations contained in AS 23.30.110(c).  The employee bears the burden of proving that the employer waived that right.
  The key issue in determining whether a waiver has occurred is whether any representative of the employer or its insurer made any statement or communication that would lead the employee to believe that he did not need to comply with .110(c) as written.

As the Board previously found in Zimmerman v. Dynair Services, “Our workers’ compensation act . . .does not place an affirmative duty on employers and insurers to instruct an employee as to his legal rights. . . .Nonetheless, employers and insurers must carefully refrain from any conduct which would suggest to injured employees that they need not comply with the limitations period. . . .”

Here, the only evidence that the employer may have misrepresented the effect of AS 23.30.110(c) is the employee’s testimony that he had a conversation with Ms. Porcello following the October 23, 2002 prehearing conference in which he believed Ms. Porcello had stated that he had two years from that date to file an ARH.  However, on cross-examination, the employer elicited that the employee’s recollection of that conversation, as well as the prehearing conference that preceded it, were less than clear.  The employer further elicited the information that the employee was not certain of what specifically Ms. Porcello told him regarding the requirement to file an ARH within two years.

Based on the employee’s somewhat hazy recollection of his conversation with Ms. Porcello, the Board finds that the employee has not carried his burden of proof on the waiver issue.  The Board further finds that even if the employee were confused following his conversation with Ms. Porcello, he was sent a prehearing conference summary in which Board Designee Gaal reminded him of the AS 23.30.110(c) deadline and the requirement to file an ARH within two years of the employer controverting his claim.  Therefore, the Board concludes that the employee was adequately informed about the working and effect of the AS 23.30.110(c) time bar.  The Board further concludes that once the requirements of  AS 23.30.110(c) are met, the statute is mandatory and that the Board does not have the discretion to excuse the employee from not filing his ARH on time.

As the Board finds that its holding on the AS 23.30.110(c) issue disposes of the claim, it need not reach the AS 23.30.105 statute of limitations issue.


ORDER
The employer’s request for dismissal of the employee’s claim pursuant to AS 23.30.110(c) is granted in accordance with this decision.

Dated at Anchorage, Alaska on December 15th, 2004.
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Andrew Piekarski, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of TOM  THOMPSON, employee v. SALVATION ARMY, employer and AMERICAN CASUALTY CO., insurer/ defendants;  Case No. 200018125; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 15th, 2004.
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� See Report of Injury, dated 8/11/00.


� See id.


� Dr. James Chart Note, dated 8/21/00.


� See id.


� Dr. James Chart Note, dated 3/13/01.


� Id.  Dr. James did not specifically note whether the work incident was a substantial factor in this permanent partial impairment rating.


� See Controversion, dated 10/9/01.


� See Dr. James Chart Note, dated 9/7/01.


� See WCC, dated 4/22/02.


� See Answer & Controversion, dated 5/21/02.


� See Prehearing Conference Summary, dated 10/23/02.


� Id. (emphasis in original).


� See Employee’s ARH, dated 9/30/04.


� See Prehearing Conference Summary, dated 11/1/04.


� Id.


� Victoria v. Brown’s Elec. Supply Co., Inc., AWCB Decision No. 03-0289 (Dec. 5, 2003).


� The Board’s regulation, 8 AAC 45.090(a), provides that proceedings are commenced by “filing a written claim or petition.”  In turn, a claim is defined by 8 AAC 45.090(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits . . .under the Act.”


� Zimmerman v. Dynair Srvs., AWCB Decision No. 90-0096 (May 3, 1990).


� Id.


� Id.


� At hearing, the employer stated that it intended to argue only the AS 23.30.110(c) issue, and was not relying on AS 23.30.105 as a basis for dismissing the employee’s claim.
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