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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	STEELE BURGAN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

OSBORNE CONSOLIDATED COMPANIES,

                                                  Employer,

                                                     and

 LIBERTY NW INSURANCE CO.

                                                  Insurer,

                                                            Defendants.
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)
	         FINAL

         DECISION AND ORDER

        AWCB Case No.  200211952
        AWCB Decision No. 04-0300 

         Filed with AWCB Fairbanks, Alaska

         on December  21, 2004


We heard the employee's claim for temporary total disability (TTD) benefits, an increased permanent partial impairment (PPI) rating, reemployment benefits, interest and penalties on October 28, 2004, in Fairbanks, Alaska.  Attorney Chancy Croft represented the employee. Attorney Connie Livsey represented the employer.  We closed the record on November 23, 2004 after allowing the parties an opportunity to submit written closing arguments. 


ISSUES
1.   
Is the employee due additional TTD benefits or did he attain medical stability on September 27, 2003 with respect to his left shoulder condition?

2. What is the proper degree of permanent partial impairment for the employee's left shoulder injury? 

3. Has the employer paid the full 7% as rated by the second independent medical evaluation (SIME) physician? In other words, did the employer overpay benefits, such as to be due an offset?

4. Whether the employee is due additional reemployment benefits?

5. What further medical treatment is reasonable and necessary for the employee's work injury? 

6. Whether the employee is due interest, penalties, attorney fees and costs?

Prior to hearing, the parties resolved many of the listed issues, except penalties, an additional 1% PPI payment, attorney fees and costs and an associated attorney fee penalty remain in dispute.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee injured his left shoulder on July 10, 2002 while working for the employer as a Trim Carpenter. The injury was initially thought to be an acromioclavicular (AC) strain, and physical therapy was initiated. The employee continued to work for the employer through the summer of 2002, on light-duty status. An MRI performed on October 18, 2002, revealed a disruption of the AC joint and a diagnostic arthroscopy and open clavicle resection was recommended. Time loss benefits were initiated as of October 18, 2002. The employee underwent shoulder surgery by Robert Hall, M.D., on November 27, 2002. 

Nevertheless, the employee continued to report pain in his shoulder and, on March 5, 2003, J. Michael James, M.D., on referral from Dr. Hall, performed an EMG of the employee's left upper extremity. The electrodiagnostic testing was read as normal.   

On September 11, 2003, during a routine follow-up appointment, Dr. Hall stated that he did not believe further surgery was warranted. He recommended an arthrogram of the left shoulder to rule out any further surgical condition.   That arthrogram, performed September 22, 2003, showed no evidence of a recurrent tear or any other condition warranting surgery. On September 25, 2003, during another follow-up appointment, Dr. Hall reiterated that he did not believe any further surgery was reasonable or necessary. 

On September 27, 2003, Dejan Dordevich, M.D., performed an employer-sponsored independent medical evaluation (EIME). Dr. Dordevich concluded that the employee was medically stable and had an "excellent result" from Dr. Hall's surgical procedure. He also concluded the employee warranted a 2% PPI rating under the AMA Guides and stated that no further care or treatment was warranted. Dr. Dordevich believed the employee could return to work in his usual occupation as a trim carpenter. The employer received Dr. Dordevich's report on or about October 13, 2003, and timely paid the employee the 2% PPI in a lump sum. 

The employer also filed a Compensation Report on October 24, 2003 reflecting the payment of TTD benefits through the declared date of medical stability, September 27, 2003, and the lump sum payment of PPI benefits. The employer also stated in the "remarks" section at box 40, "claimant paid benefits through 10/19/03 resulting in a total overpayment of $2,486.00. This amount will be withheld from future benefits as allowable." The employee had never requested reemployment benefits.

On November 18, 2003 the employee saw Dr. Hall again for a follow-up appointment. Dr. Hall specifically commented concerning the EIME report, which had been provided to him. He stated, "I agree he would be considered medically stationary, and I think that the permanent partial impairment rating that was performed was appropriate." He did not provide any recommendation for further treatment, but noted his disagreement with Dr. Dordevich's conclusion that the employee could return to work. 

On December 4, 2003 the employee, without representation or any legal counsel, filed a workers’ compensation claim seeking a finding of entitlement to PPI benefits of 16%, continuing medical treatment, eligibility for reemployment benefits, interest, a frivolous controversion, and an SIME. He noted that the SIME disputes included physical capacities, PPI rating, and continued medical treatment. 

The employee's claim was served on January 28, 2004, and the employer, also not yet represented by counsel, timely answered on February 10, 2004. The employer noted that no 16% PPI rating had ever been received, but that the 2% rating, with which Dr. Hall concurred, had been paid. The employer denied further medical treatment, reemployment benefits, interest and a frivolous controversion, but did not deny the employee's request for an SIME. The employer also filed a Controversion Notice controverting TTD, TPD, medical benefits and reemployment benefits, but did not controvert PPI (and noted the payment of the 2% rating) and did not controvert an SIME. 

Attorney Chancy Croft first entered his appearance on behalf of the employee on February 12, 2004. He filed no new claim, as the employee had already done so, but did file a Request for Conference and a discovery request. The following day, Mr. Croft filed a Petition requesting an SIME, duplicating the request already made by the employee in December 2003. 

On February 26, 2004, attorney Connie Livsey entered her appearance on behalf of the employer and the insurer, and filed a Non-Opposition to the employee's Petition for SIME. Each party prepared proposed SIME forms, which were discussed at the prehearing conference conducted March 18, 2004.  The summary of that prehearing conference reflects the parties agreed and stipulated that an SIME was appropriate on the issues of causation, medical treatment, degree of permanent impairment, date of medical stability, and functional capacities. Each party submitted proposed questions and an SIME was ultimately performed by Paul Puziss, M.D., on June 12, 2004. 

Prior to the Dr. Puziss SIME, and based on the employee's request for an eligibility evaluation in his December, 2003 claim form, the employee was directed by the Board's rehabilitation staff to provide an explanation for his late request for reemployment benefits. The employee ultimately provided an explanation and, on March 1, 2004, he was deemed entitled to an eligibility evaluation. On April 20, 2004 the employee was found eligible for reemployment benefits. The employer states that Section .041(k) benefits were not initiated because the employer continued to rely on its EIME stating that the employee could return to his prior employment. 

In his SIME report, Dr. Puziss provided a detailed narrative summary of the records and of his physical examination of the employee. He provided an answer for each question for which the parties agreed a key dispute existed. Specifically, on the question of the need for and nature of additional reasonable and necessary medical treatment, Dr. Puziss stated, in part:

I do not feel there is further invasive treatment that would be helpful here. He has had an excellent distal clavicle resection SLAP repair. . . . I do not feel that any further reconstructions are warranted. . . . I do not believe he requires such treatments as corticosteroid injections. . . . I did not feel there was sufficient crepitation to recommend an arthroscopic debridement. . . . The treatment to date has been totally appropriate.

With respect to the dispute as to the date of medical stability, Dr. Puziss noted that "the patient is, indeed, medically stationary, and was medically stationary at the time of his claim closure (precise date unknown) in late 2003." Dr. Puziss also concluded that the employee was unable to return to work as a carpenter without restrictions and stated that he had an 11% permanent partial impairment rating of his shoulder. Because Dr. Puziss expressed the PPI rating in terms of the shoulder, as opposed to the whole person, the employer wrote Dr. Puziss and inquired whether the whole person rating should be 7%. 

On July 12, 2004, Dr. Puziss responded, agreeing that he had not converted the impairment rating to the whole person and further agreeing that the correct whole person rating was 7%. Upon receipt of Dr. Puziss' SIME report, the employer adopted Dr. Puziss' opinions. The employer states that Dr. Puziss' report was received on July 1, and on July 22, 2004 the employer voluntarily paid the additional 5% whole person PPI to the employee, less the 20% of that rating amount that the employer asserts it was entitled to withhold under Section .155(j) of the Act, in order to recoup its prior overpayment. 

On the same date, the employer also initiated payment of Section .041(k) benefits but backdated the .041(k) payments all the way to January 15, 2004, even though the employee was not found eligible for reemployment benefits until April 20, 2004. The employer asserts it overpaid Section .041(K) benefits from January 15 through April 19, 2004, a period of thirteen weeks and five days, for a value of $9,496.26. 

At a follow-up prehearing conference held on August 31, 2004 the parties agreed to set the instant case for hearing on October 28, 2004 on all disputed issues. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Presumption of Compensability
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability, entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Assuming the employee has triggered the presumption of entitlement to an additional PPI payment, as well as penalties, attorney fees and costs, through the medical records and opinions of Drs. Hall and Puziss, we find the employer has the burden of producing evidence that the employee is not entitled to additional benefits in each category.  We find the employer has done so initially through the opinion of its EIME physician, Dr. Dordevich, who concluded that the employee was medically stable as of September 27, 2003, required no further care or treatment, and had a 2% PPI rating. The employer has further rebutted any presumption of entitlement to additional benefits through the opinion of the employee's own treating physician, Dr. Hall, who stated on September 11 and September 25, 2003 that the employee required no further surgery, and who stated on November 18, 2003 that he agreed with Dr. Dordevich's date of medical stability and agreed with Dr. Dordevich's 2% PPI rating. The employer has therefore rebutted the presumption of entitlement to further TTD, to further medical treatment, or to PPI in excess of 2%. 

The employee must now prove his claim for these additional benefits by a preponderance of the evidence. 

II.  Permanent Partial Impairment
The employee requested an additional 1% PPI payment.  In an August 3, 2004 letter to attorney Croft, attorney Livsey stated that a minor calculation error had occurred, and that the employee was owed an additional 1% PPI, or $1,770, and that a check in that amount would be “forthcoming.” At hearing, however, it was disclosed that the payment had not been made, and the employer was claiming an overpayment.  

Although the employer now asserts that an overpayment was created, and that it may have been documented in the October 24, 2003 Compensation Report, this defense was not raised in any of the prehearing conference summaries, and appears to have been waived in the August 3, 2004 letter. As such, we find the employee has proven his claim for an additional 1% PPI rating by a preponderance of the evidence.
III. Penalties 
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

In this case, the employer filed controversions of the employee’s claim on March 18, 2004 and again on October 23, 2004. The controversion notices both controverted “ALL BENEFITS AFTER 9/27/03 INCLUDING TTD, TPD, MEDICAL AND VOC REHAB.”  In support of the controversions, the employer cited Dr. Dordevich’s September 27, 2003 EIME report. We find the March 18, 2004 controversion was timely and supported by substantial evidence under AS 23.30.155(b).  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).   Consequently, we find no penalty is due under AS 23.30.155(e). 

Attorney Croft also seeks a penalty for late payment of a statutory minimum attorney fee he believes he was due for assisting the employee in obtaining reemployment benefits, and associated Section .041(k) benefits. The employer counters that it voluntarily paid the benefits, without the assistance of Mr. Croft, after receiving the letter of clarification from Dr. Puziss as to the correct PPI rating. 

The employer continues to maintain on file a controversion of the employee’s entitlement to all benefits, including “voc rehab”. Based on our conclusion the controversions are valid and remain in place, subject to our decision, we find attorney Croft’s claim for penalties must also be denied.

IV. Attorney Fees and Costs 

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking statutory minimum attorney fees pursuant to 23.30.145(a) or, alternatively, actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood, 53 P.3d 134,147 (Alaska 2002) as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them." However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers. Wien Air Alaska v. Arant, 592 P.2d at 365-66. This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose. 

Wise Mechanical Contractors v. Bignell, 718 P.2d 971,975 (Alaska 1986)
Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Specifically, we find the employer resisted payment of PPI, reemployment benefits and associated Section .041(k) benefits, until such resistance became futile. The value of the benefits paid on July 22, 2004 totaled $25,083. Despite claims that the employer voluntarily paid the described benefits, the employer has not withdrawn its controversions. We believe attorney Croft’s involvement in this case substantially assisted in the recovery of those benefits. Accordingly, we conclude the employee is entitled to receive payment of his attorney fees at either the statutory minimum rate, or at a reasonable rate, as well as his costs for obtaining these benefits.  AS 12.30.145, 8 AAC 45.180. In the interest of justice, given the expectation of settlement, as reflected in the August 31, 2004 prehearing conference summary, we will waive any failure to timely file an Affidavit of Fees under 8 AAC 45.180. 8 AAC 45.195. We reserve jurisdiction to resolve disputes as to computation of this award.

ORDER
1.  The employer shall pay the employee an additional 1% PPI payment, in the amount of $1,770.

2. The employer shall pay the employee’s attorney fees and costs, in accord with this decision. 

3. The employee's claims for penalties under AS 23.30.155 are denied and dismissed.

Dated at Fairbanks, Alaska this 21st day of December 2004.


                                          ALASKA WORKERS' COMPENSATION BOARD






________________________________________                                


                                           
Fred Brown, Designated Chairman
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John Giuchici, Member


      



 
________________________________________                                  

              
       


Chris Johansen, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STEELE BURGAN, employee / applicant; v. OSBORNE CONSOLIDATED COMPANIES, employer; LIBERTY NW INSURANCE, insurer / defendants; Case No. 200211952; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 21st  day of December, 2004.
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