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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHERRI G. TARR, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

WESTMARK HOTEL - FAIRBANKS,

                                                  Employer,

 (Self Insured)

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199728621, 199011884
        AWCB Decision No. 04-0302  

         Filed with AWCB Fairbanks, Alaska

         on December 21, 2004


We heard the employee's petition for reconsideration of our denial of her claim for medical costs on the written record on November 23, 2004, in Fairbanks, Alaska. Paralegal Peter Stepovich of the Stepovich Law Office represented the employee. Attorney Robert Griffen represented the employer and Alaska Insurance Guaranty Association (AIGA), which are responsible for the claims of the first insurer, Industrial Indemnity and Fremont Insurance. Attorney Deirdre Ford represented the employer during the second period of coverage, when the employer was self-insured, and the claim was adjusted by Ward North America (Ward).  We closed the record at the time of our hearing deliberations. 


ISSUES
Shall we order reconsideration or modification of our November 9, 2004 decision and order (D&O) (AWCB No. 04-0264) denying the employee’s request for a finding of entitlement to medical benefits from employer, as the medical evidence indicated the employee’s condition was substantially aggravated by subsequent employment?

PROCEDURAL AND FACTUAL HISTORY

In our May 8, 2000 D&O, we described the factual history of this case as follows:

The employee began working as a waitress at the Fairbanks Westmark hotel in October of 1981. During the course of her employment she filed two separate Reports of Occupational Injury or Illness regarding her lower back and left hip. The employee's first Report of Injury resulted from a May 30, 1990 slip and twist injury caused by the wet floor of a walk-in cooler. The employee recalled a "burning sensation that came around to the left hip and down my leg", and that the pain over the years "never gets better". 

The employee's second Injury Report identified similar circumstances of injury. On December 15, 1997, she was again entering the walk-in cooler and slipped and twisted her left hip, lower back and leg. She recalled on that day a "sharp, stabbing pain in my hip and down my leg and back." 

The employer controverted chiropractic treatment on February 21, 1991, related to the employee's 1990 injury. On June 16, 1995 the employer controverted all benefits based on the employer-sponsored independent medical evaluation (EIME) of John Joosse, M.D., dated May 5, 1995. Douglas G. Smith, M.D., performed a second independent medical evaluation (SIME) on September 20, 1995.  Dr. Smith found that the employee's May 30, 1990 incident was the cause of her trochanteric bursitis of the left hip complaint and symptomatology. 

The employee filed a claim requesting medical costs on September 26, 1997. The employer's attorney filed an answer on November 6, 1997 agreeing it would pay reasonable and necessary medical benefits related to employee's left hip trochanteric bursitis, resulting from the injury of May 30, 1997. On May 21, 1998 the employee next filed a claim regarding her December 15, 1997 injury, requesting temporary total disability (TTD) benefits and medical costs. 

On June 22, 1998 the employee amended the claim to include PPI benefits. On September 1, 1998, the adjuster for the 1997 injury controverted TPD benefits.  On October 9, 1998, the adjuster filed an amended controversion denying Vocational Rehabilitation, permanent partial impairment (PPI) benefits, temporary partial disability (TPD) benefits and on-going medical treatment. 

At a prehearing conference held on December 4, 1998, a dispute was found to exist between the opinions of Edwin Lindig, M.D., the treating physician, and EIME physician Shawn Hadley, M.D., regarding the employee's 1997 injury. On March 13, 1999, SIME physician Edward Voke, M.D., found that the medical cause for the employee's degenerative arthritis, moderate left hip joint, was her industrial injury of 1990. Additionally, Dr. Voke found her degenerative disc disease at L4, 5 and L5, Sl, was secondary to her industrial injury of 1997. 

The employee obtained the services of Stepovich Law Office prior to a prehearing conference held on May 7, 1999. At a subsequent prehearing conference held on July 7, 1999, the parties indicated the employee proposed a settlement offer, and that the respective employers would be considering the proposal. The parties then agreed to settle both the 1990 and 1997 claims, and the Board approved a Compromise and Release (C&R) Settlement Agreement on September 23, 1999. 

The September 23, 1999 C&R reads, in part, as follows:

The parties agree that the employee’s entitlement, if any, to future medical benefits under the Alaska Worker’s Compensation Act for her left hip is waive under AWCB #9728621 and is not waive under AWCB #9011884. The parties also agree that the employee’s entitlement, if any, to future medical benefits under the Alaska Workers’ Compensation Act for her low back is waived under AWCB #9011884 and is not waive under AWCB #9728621. The right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement. It is, however, agreed that Holland America and Fremont waive the right to assert that they are not responsible for payment of medicals associated with the hip under a theory that the hip was injured or aggravated 12/15/79. It is further agreed that Holland America and Ward North America waive the right to assert that they are not responsible for payment of medicals associated with the back under a theory that the responsible injury occurred in 1990. All other defenses under the Act remain available. The waiver of low back benefits in AWCB #9011884 is justified by Dr. Keller’s report of 2/25/98, Dr. Joosse’s report of 9/9/98, and Dr. Smith’s SIME report of 10/17/95. The waiver of hip benefits in AWCB #9028621 is justified by Dr. Hadley’s report of 9/13/98. 

On January 29, 2003, Ward arranged for the employee to be seen again by Dr. Hadley. As a result of Dr. Hadley's report, on June 9, 2003, Ward controverted medical treatment of the employee’s low back and left hip. The employee then filed a claim for medical benefits related to her 1997 injury, and the employer's attorney filed a second controversion on July 1, 2003, denying medical expenses for treating physician Steven Kunz, D.C., because the employer had not received both the bill and the physician's medical report. The employer's answer of July 3, 2003, admitted that bills were being processed if both the bill and the report were received, but noted that it was not aware of a referral to Steven Kunz, D.C., from prior treating physician Richard Cobden, M.D. 

On July 14, 2003 the employee learned that Fremont had gone into insolvency, and that Northern Adjusters was handling her case, on behalf of the AIGA. On October 6, 2003, the employee filed a claim against AIGA, due to the non-payment of Dr. Cobden's treatment for her left hip condition. AIGA controverted the employee's 1990 claim, stating that it was responsible for medical costs for the employee's left trochanteric bursitis only. The employer then filed a second controversion on November 18, 2003, denying medical treatment relating to the employee's left hip condition. AIGA relied on the September 1, 1998 report of Dr. Joosse, as well as Dr. Joosse's August 5, 2002 EIME report.

On December 12, 2003 Ward controverted medical treatment of the cervical and thoracic spine and hip. The employer noted that in the C&R of September 23, 1999, they were responsible only for low back-related medical costs. The employee then filed an amended claim for her 1990 injury, claiming that unpaid or late-paid bills are the employer's responsibility pursuant to the September 1999C&R agreement terms. AIGA’s May 17, 2004 answer denied payment for any hip condition other than trochanteric bursitis, citing Dr. Joosse's reports of September 1998 and August 2002. 

After considering the facts, as applied to the law, we concluded, in part, as follows:

In order to establish the presumption of her entitlement to medical benefits in this case, the employee relies on  her own testimony and the medical opinions and testimonies of Drs. Cobden and Kuntz that her medical condition is substantially related to her work for the employer. We find this evidence is sufficient to establish the presumption of compensability for continued medical care on her low back and hip, and the employer must submit substantial evidence to rebut the presumption of entitlement to these continuing benefits.  Based on the reports of Drs. Hadley and Joosse, who concluded that the employee’s conditions are not substantially related to her work, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, the employee must prove her claims by a preponderance of the evidence.

In this case . . . the employee’s claims for benefits associated with her back and hip were presented substantially after the passage of two years from the 1990 and 1997 dates of injury. Further, as earlier stated, Drs. Hadley and Joosse’s medical opinions of non-work-relatedness provided substantial evidence to overcome the presumption. Accordingly, the employee must prove her claims by the preponderance of the evidence.

Based on our review of the record as a whole, particularly, the medical records of Drs. Hadley and Joosse we find the employee cannot prove her claims for medical benefits related to her degenerative back or hip conditions by a preponderance of the evidence. Specifically, we rely on the medical opinions reflecting a finding non-work-relatedness of the conditions. 

Dr. Joosse has followed the employee’s condition since April 17, 1991 and testified the employee has degenerative changes in her low back and hip that are not related to her work exposure. He said the twisting incidents in the cooler were not serious enough injuries to substantially cause the employee’s current hip and back conditions. 

Dr. Hadley stated that the employee has evidence of oseoarthritis and has suffered from multipe musculoskeletal complaints for many years, predating 1990. He concluded the employee’s condition is related to a progressive degenerative process that increases with age and indicated these slowly progressive conditions are not substantially related to the “minor” events of 1990 and 1997. 

Other treating physicians including Dr. Keller and Lindig similarly indicated the employee’s condition was caused by degenerative disc disease or arthritis. Only three doctors have substantially related the employee’s degenerative back and hip condition to the employee’s work. Dr. Voke performed the 1999 SIME concluding the 1997 injury aggravated a preexisting condition, but incorrectly concluded the employee could not return to work. Drs. Cobdon and Kunz similarly testified that they believe the employee’s work remains a substantial factor in her condition. However, Drs. Cobdon and Kunz further testified that the employee’s current work for the pioneer home is also a substantial factor in her condition, thus relieving the employer in this case of liability under the last injurious exposure rule.

In sum, by a preponderance of the evidence, we find the employee cannot prove her claim against the employer by a preponderance of the evidence. Accordingly, we find her claim for continuing medical benefits and associated penalties, attorney fees and costs must be denied. (Footnotes omitted)

In a footnote at page 7 of the D&O, we stated,  “[T]he C&R language recited above is clear, and in the absence of [a] claim of fraud, the request to introduce parole evidence was denied.” The employee asserts the Board made a mistake in denying her request to offer parole evidence to explain her understanding of the meaning of the C&R. She asserts the C&R language was not clear, and offers other language in the C&R indicating ambiguity of meaning, to require the Board to consider parole evidence in interpreting the meaning of the C&R. 

For example, the employee recites language from page 5 of the C&R, which states that the employee’s entitlement, if any, to future medical benefits for her left hip, “is not waived under AWCB #901184.” The employee asserts this language means the employer accepted liability of the left hip condition and it waived any defenses to future claims for coverage of the condition. The employee stated that, as consideration for agreeing to the terms of the C&R, she waived her claim of entitlement to other workers’ compensation benefits, valued at $30,000. She states that in exchange, she understood the employer waived its right to contest the compensability of her left hip condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:

Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request a rehearing and modification of a Board order as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”
Our authority to modify must be exercised with discretion in order to respect the important, countervailing interest in finality of decision. The Alaska Supreme Court has recognized that finality is a valid interest of both the parties and the Board. Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974). 

In Robertson v. American Mechanical, Inc., 54 P3d 777 (Alaska 2002), the Alaska Supreme Court noted that the Superior Court had affirmed the Board’s denial of a modification request, based upon its determination that the petition was "solely a back-door attempt to reopen and retry the employee's case" and that the employee "had not presented sufficient evidence to support a rehearing and modification." Id. at 3. 

In the decision quoted by the Supreme Court (AWCB Decision No. 98-0084 (April 8, 1998)) the panel had noted the requirements of AS 23.30.130, as well as 8 AAC 45.150, and then quoted from the court's opinion in Interior Paint. The panel stated, "The Court went on to say: 'The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation § 81.52, at 354.8 (1971).'" Robertson, 98-0084 at 3. In denying the petition the panel noted that Robertson had cited numerous instances where he believed the hearing evidence, including a medical expert's testimony, could have been differently interpreted. The panel also noted that Robertson's counsel had exercised his opportunity to examine that witness. The panel concluded the employee was impermissibly attempting to retry his claim, and had failed to present sufficient evidence to support rehearing and modification, and therefore denied the petition. Id. at 4. 

In this case, the employee asserts we failed to properly apply the law in denying her request to introduce parole evidence explaining her understanding of the contractual language settling her claim. As earlier stated, however, we find the language of the C&R is clear. In her brief the employee admitted the employer retained the right to contest the any of her future claims of entitlement to medical benefits. Despite her suggestions to the contrary, the employer accepted the compensability of her claim at the time of the C&R. This could not have meant it accepted liability in perpetuity.

Moreover, on the merits of the employee’s claim, the employee contends we made a mistake in failing to consider the cumulative effects of the employee’s seventeen years of work for the employer. Nevertheless, the employee’s physician testified at hearing that her condition was substantially aggravated by her work at a subsequent employer, the Alaska Pioneer home. Thus, notwithstanding any aggravations that might have occurred during her period of work for the employer, under the terms of the last injurious exposure rule, the employer’s liability for the employee’s hip condition ended as a result of her work for the subsequent employer.

In sum, we find the employer has not submitted the required evidence to support her assertions of "changes in condition" and “mistake of fact.” Additionally, we find the employee has not met our regulatory requirement to petition for modification based on an affidavit establishing that the evidence "could not" have been developed in time for the hearing with "due diligence.” Based on the foregoing, we find the employee’s petition was an impermissible attempt to retry her claim. Accordingly, we conclude the employee’s request for reconsideration and/or modification must be denied.

ORDER

The employee's petition for reconsideration and/or modification is denied and dismissed.

Dated at Fairbanks, Alaska this 21st  day of December, 2004.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member







________________________________________                                
  Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of SHERRI G. TARR employee / applicant; v. WESTMARK HOTEL - FAIRBANKS, employers; HOLLAND AMERICA LINE - WESTOURS, INC., (Self Insured); ALASKA INS. GUARANTY ASSN., insurers / defendants; Case Nos. 199728621, 199011884; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 21st , 2004.
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Victoria J. Zalewski, Admin. Clerk
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� Without explaining the inconsistency of her argument, the employee acknowledged in her brief that, under the terms of the C&R, the employer retained the right to contest any future claims of entitlement to medical benefits.
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