DEBORAH A. SONNABAND  v. STATEWIDE SERVICES, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBORAH A. SONNABAND, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

STATEWIDE SERVICES, INC.,

                                                  Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                                  Insurer,

                                                            Defendants.

	)
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)

)
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)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200018899
        AWCB Decision No. 04-0303  

         Filed with AWCB Fairbanks, Alaska

         on December 21, 2004


We heard the employer's petition for reconsideration on the written record at Fairbanks, Alaska on November 23, 2004. Attorney Michael Jensen represented the employee. Attorney John Harjehausen represented the employer.  We closed the record at the time of our deliberations. 


ISSUES
A. Shall we order reconsideration of our November 9, 2004 decision and order (D&O) (AWCB No. 04-0265) granting the employee’s claims for interest, attorney fees and costs?

B. Shall we find the employer committed a frivolous or unfair controversion?

PROCEDURAL AND FACTUAL HISTORY

In our November 9, 2004 D&O, we described the factual history of this case as follows:

The employee sustained head, neck and back injuries on September 12, 2000, when she fell while working as a housekeeper for the employer. Following the accident, the employee also sought treatment for an eye condition. Treatment for the eye condition was controverted on the ground that it was not a work-related condition. On January 15, 2004, the Board approved a compromise and Release (C&R) agreement regarding claims arising out of the employee’s work accident. The settlement terms resolved all past medical bills and the employer agreed to pay directly to the medical providers who treated her head, neck and back conditions and to reimburse the employee’s out-of-pocket expenses. At the time of the C&R it was "believed there were approximately $6,600.00 in such unpaid medical bills related to the head, neck and/or back conditions.” Under the C&R, the employee waived all claims related to her head, neck and back, except future medical and medical related transportation expenses.   Additionally, under the C&R "The employee waive[d] all claims related to any eye condition(s), including past and future medical and medical related transportation benefits." 

On May 6, 2004, the employee filed a claim for medical costs, penalty, interest, and attorney's fees and costs.  The employer answered and denied the claim, asserting that all medical bills timely submitted by the employee had been timely paid. The employee alleges that the employer late paid $4,255.50 in medical costs and, thus, she is due a penalty of 25%.  The employer contends the employee has not identified any medical bills that have not been timely paid by the insurer and the employee's claim must be denied.  At hearing, the employee submitted documentation of prior itemizations of bills submitted and not paid, until after the prehearing conference setting the instant hearing. By the time of hearing, all claimed medical bills had been paid, but no penalties, interest, attorney fees or costs had been paid.

After considering the facts, as applied to the law, we concluded, in part, as follows:

The record reflects the C&R in this case was approved on January 15, 2004. At hearing, the parties agreed that the employee submitted certain medical bills for payment on January 29, 2004, and that those bills were timely paid within 14 days on February 4, 2004.  Further, however, the employee submitted copies of documents itemizing other unpaid bills, which were previously provided to the employer on or about September 3, 2003, and again on January 30, 2004 and March 12, 2004. After the employer failed to pay these itemized bills, the employee requested the instant hearing.  The employer states the record does not contain medical reports supporting the bills, that such bills may be related to the employee’s eye treatment, rather than her covered head, neck and back, and that she did not produce an accounting of such bills despite repeated requests from the employer.   

Based on our review of the record, we discount the employer’s assertions. We find the record does include medical summary forms and associated medical reports containing medical records supporting the employee’s billings for treatments. Moreover, our review of the medical records binder, prepared by the employer in preparation for the second independent medical evaluation held in this case, proves the employer possessed substantially all the relevant supporting medical records, at least through January 27, 2003. Further, the record reflects the employee provided the employer multiple itemized accountings of the unpaid bills and bills paid out-of-pocket and segregated them according to the nature of the treatment, such as to distinguish the head, neck and back treatments from the eye treatments. . . . 

Nevertheless, the employer asserts that since the treating physicians did not complete the Board’s physicians’ report form 07-6102, payments were not due and no associated penalties or interest are owed.  .  .  .
8 AAC 45.195 permits that a procedural requirement in this chapter may be waived or modified by order of the Board if manifest injustice to a party would result from a strict application of the regulation. This regulation only authorizes the Board to waive the requirements of other regulations, not statutory requirements. Crawford & Co. v. Baker-Withrow, 73 P3d 1227 (Alaska 2003).

In this case, the record contains itemized bills and associated medical reports, but not the disputed Board form 07-6102.  This is a case of first impression. Accordingly, based on our review of the law, as applied to the facts of this case, we find we cannot impose penalties under AS 23.30.155(e) on those late-paid medical billings that did not have an associated form 07-6102 on file. See Williams v. Abood, 63 P.3d 134, 145, 146 (Alaska 2002). Nevertheless, we find we may waive the procedural requirement to file a form 07-6102 for purposes of awarding interest. 

As indicated, the purpose of an interest award is to restore the time value of money lost during the period the insurer held the employee’s money. In this case, we cannot justify denial of the employee’s claim for interest on out-of-pocket expenses because a physician failed to file a form prescribed by the Board, when the physician did file his or her own medical report form prescribing a course of medical treatment. Given that the record reflects that the physician has substantially complied with the intent of AS 23.30.095 by filing both billings and medical reports, we will waive the regulatory requirement that form 07-6102 be filed in this case, for purposes of awarding interest. We will reserve jurisdiction as to any disputes that may arise as to precise calculations of interest.

Further, based on our finding that the case file contains medical records and associated billings supporting claims for medical reimbursement, we are left to conclude the employer has resisted payments simply for the purpose of gaining a windfall by earning interest during the period the physician delays filing form 07-6102. If this conclusion is correct, then we are compelled to find the employer engaged in sharp or even bad-faith adjusting practices, such as to constitute a frivolous or unfair controversion under AS 23.30.155(o). The parties shall prepare and file briefs within 21 days of the issuance of this decision explaining why the Board should or should not refer this case to the Division of Insurance in accord with AS 23.30.155(o).

Based on these conclusions, Attorney Jensen was also awarded attorney fees and costs, at a billing rate of $250.00 per hour.  We also directed the parties to prepare briefs explaining why the Board should or should not find that the employer has frivolously controverted the employee’s claim in accord with AS 23.30.155(o). 

Following issuance of our D&O, the employer petitioned for reconsideration of that portion of the D&O awarding interest, costs and attorney's fees. The employer also submitted its brief pursuant to the board’s D&O, explaining why the Board should not find that it frivolously controverted the employee's claim. The employee filed an opposition to the petition for reconsideration and declined to comment on whether the Board should find the occurrence of a frivolous controversion.

In its petition for reconsideration of the Board's award of interest and attorneys fees and costs, the employer recited the following reasons for granting reconsideration: (1) existing law and Board precedent provide that the employee's medical bills were not due or payable in the absence of completed medical reports; (2) the employee's medical bills could not simultaneously be due and payable for purposes of awarding interest, while not being due or payable for purposes of a penalty; (3) the employee's medical bills did not become due and payable until the Board’s waiver of 8 AAC 45.082(d) on November 9, 2004, and thus no interest had accrued on those bills under 8 AAC 45.142; (4) the retroactive waiver of 8 AAC 45.082(d) would result in violation of due process of law; and (5) a physician report is necessary to certify that the medical bills and prescriptions submitted by the employee are, in fact, related to the work injury. 

Similarly, the employer recites the following reasons why the Board should find that the employer did not unfairly or frivolously controvert benefits: (1) the employee's medical and prescription bills were not due or payable in accordance with AS 23.30.095(i) and 8 AAC 45.082(d); (2) it is not unfair or frivolous to require the employee's compliance with the Alaska Workers' Compensation Act and its implementing regulations; (3) the employer had no advance notice of the Board's waiver of 8 AAC 45.082(d) and thus its nonpayment of the employee's medical and prescription bills in the absence of physician reports was reasonable, fair and non-frivolous given the facts of this case and existing Board precedent; (4) the Board's waiver of the 8 AAC 45.082(d) was employed to excuse a represented party from failing to comply with the requirements of the law in violation of 8 AAC 45.195; (5) a finding of an unfair or frivolous controversion based on a retroactive waiver of 8 AAC 45.082(d) would result in a denial of due process of law; and (6) the facts of this case demonstrate that the employer attempted in good faith to ascertain which medical bills were compensable. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:

Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request a rehearing and modification of a Board order as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”
Our authority to modify must be exercised with discretion in order to respect the important, countervailing interest in finality of decision. The Alaska Supreme Court has recognized that finality is a valid interest of both the parties and the Board. Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974). 

In Robertson v. American Mechanical, Inc., 54 P3d 777 (Alaska 2002), the Alaska Supreme Court noted that the Superior Court had affirmed the Board’s denial of a modification request, based upon its determination that the petition was "solely a back-door attempt to reopen and retry the employee's case" and that the employee "had not presented sufficient evidence to support a rehearing and modification." Id. at 3. In the decision quoted by the Supreme Court (AWCB Decision No. 98-0084 (April 8, 1998)) the panel had noted the requirements of AS 23.30.130, as well as 8 AAC 45.150, and then quoted from the court's opinion in Interior Paint. The panel stated, "The Court went on to say: 'The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation § 81.52, at 354.8 (1971).'" Robertson, 98-0084 at 3. In denying the petition the panel noted that Robertson had cited numerous instances where he believed the hearing evidence, including a medical expert's testimony, could have been differently interpreted. The panel also noted that Robertson's counsel had exercised his opportunity to examine that witness. The panel concluded the employee was impermissibly attempting to retry his claim, and had failed to present sufficient evidence to support rehearing and modification, and therefore denied the petition. Id. at 4. 

Concerning the Board’s award of interest in this case, the employer relies on AS 23.30.095(l), which states an employer's obligation to pay a medical bill does not arise until "after the date that the employer receives the health care provider's bill or a completed report, whichever is later."     The employer contends the Board' s regulation at 8 AAC 45.082(d) mirrors the language of AS 23.30.095 and states that medical bills and prescription charges are not due and payable until 30 days "after the date the employer received the medical provider's bill and a completed report on form 07-6102." 

The employer points out that it is undisputed that the medical bills submitted by the employee in this case were not accompanied by physician reports.   The employer also notes we found that the medical bills submitted by the employee were not due and payable in the absence of physician reports and thus no penalty could be awarded under AS 23.30.155(e).   The employer contends that it is inconsistent for the Board to find that the same bills were due and payable for the purpose of awarding interest, with the Board’s waiver of 8 AAC 45.082(d). The employer further asserts that assuming the Board had the authority to waive compliance with 8 AAC 45.082(d), the bills would not become due and payable until the board waived compliance with 8 AAC 45.082(d).   As 8 AAC 45.142 only requires the payment of interest “if compensation is not paid when due," the employer contends no interest on the bills could have accrued on the bills prior to the Board's waiver of 8 AAC 45.082(d) and the Board erred in awarding the employee interest.

Nevertheless, despite all its arguments, the employer has not addressed its failure to timely pay benefits in accord with the terms of the original C&R. Under the terms of the C&R, payment of medical benefits was due on January 29, 2004.  Indeed, AS 23.30.155(f) imposes a late payment penalty for failure to timely pay a board order, which includes an approved C&R.
 

Moreover, we do not believe that a requirement to pay legitimate medical expenses can hinge on the use of a form. No such limitation exists in statute, and 8 AAC 45.086(b) provides that “the board will, in its discretion, deny a provider’s claim of payment for medical or dental service” for failure to file a substantially completed form 07-6102. (Emphasis added.) We believe this regulation makes clear that the form is not always mandatory, and thus the employer in this case cannot rely upon it to excuse its failure to pay medical expenses, which were undisputed pursuant to the C&R.

Accordingly, we conclude the employer has undertaken an impermissible attempt to retry its defense. Additionally, we find the employer has not submitted the required evidence to support any assertions of "changes in condition" and “mistake of fact.” Further, we find the employer has not met our regulatory requirement to petition for modification based on an affidavit establishing that the evidence "could not" have been developed in time for the hearing with "due diligence.” Accordingly, we conclude any request by the employer for reconsideration and/or modification must be denied.

Concerning the proposed finding of a frivolous controversion in this case, we decline to make this finding at present. The employer submitted the affidavit of co-counsel Deirdre Ford, describing the confusion and difficulties she encountered in attempting to identify and document the payable medical bills in this case.  Further, as this case is one of first impression, we conclude that a finding of a frivolous controversion and referral to the division of insurance is not appropriate at this time.

Attorney Jensen requests a payment of an additional $2,412.53 in attorney fees and costs. Despite his billing rate of $265 per hour, we will award full costs and attorney fees at the rate of $250.00 per hour, in accord with our November 9, 2004 D&O. We reserve jurisdiction to resolve any attorney billing disputes.

ORDER


1.  The employer's petition for reconsideration and/or modification is denied and dismissed. 

2.  Attorney Jensen is awarded attorney fees and costs in accord with this decision. We reserve jurisdiction to resolve disputes.

Dated at Fairbanks, Alaska this 21st day of December 2004.







ALASKA WORKERS' COMPENSATION BOARD







________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
John Giuchici, Member







________________________________________                                
  Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of DEBORAH A. SONNABAND employee / applicant; v. STATEWIDE SERVICES, INC.,   employer; ALASKA INS. GUARANTY ASSN., insurer / defendants; Case No. 200018899; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 21st, 2004.

 






______________________________________

                            



Victoria J. Zalewski, Admin. Clerk

�








� The employer made a compelling argument in favor of awarding the employee penalties under AS 23.30.155(f), which we did not address, based on our finding that payment was due within 14 days of approval of the C&R. Nevertheless, the employee did not renew her claim for penalties on reconsideration and we will not address it at this time.
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