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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	SUSAN K. BRINT, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

WARDS COVE  PACKING COMPANY,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO. 

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       FINAL

       DECISION AND ORDER

      AWCB Case No. 200112836
      AWCB Decision No. 04-0307 

       Filed with AWCB Anchorage, Alaska 

       on December 27, 2004


In Anchorage, Alaska, on December 8, 2004, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s claim that the employee’s Appeal of the Reemployment Benefits Administrator (“RBA”) Designee’s January 26, 2004 reconsideration determination finding the employee ineligible for reemployment benefits was not filed in a timely manner.  The employee appeared pro se.  Attorney Rachel Witty appeared on behalf of the employer and the insurer (“employer”).  The Board closed the record at the hearing’s conclusion.

ISSUE

Was employee’s request for Board review of the RBA Designee’s January 26, 2004 reconsideration determination timely under AS 23.30.041(d)?

SUMMARY OF THE EVIDENCE

For the purposes of this review, the board’s recitation of facts is limited to those necessary to decide the timeliness of the employee’s petition for review of the RBA Designee’s determination on reconsideration.  The parties assert that the employee’s medical history is not at issue.

On July 7, 2001, while working for the employer, the employee strained her neck and back while lifting bags of soiled gloves and throwing them into a glove cart.
  On August 7, 2001, the employee came under the care of George A. Takach, M.D., who diagnosed low back strain.
  Dr. Takach indicated he would make a referral to an orthopedist if the employee continued to experience pain in one month.
 

On December 21, 2002, Michael Gallagher, M.D., of Butte Orthopedics, examined the employee for her complaints of pain in her elbow and tingling and numbness into all of her fingers.  Dr. Gallagher diagnosed tennis elbow, possible carpel tunnel with some ill-defined neuropathy; he did not believe the employee had classic carpel tunnel syndrome.
  

On February 1, 2002, Dr. Gallagher ordered x-rays of the employee’s neck, which showed mild narrowing at the 6-7 disc and mild spondylitic; however, no spondylolisthesis or spondylosis.
  On April 12, 2002, Dr. Gallagher gave the following diagnoses:  neck pain with possible radicular component, and low back pain.

An MRI taken on May 7, 2002, revealed, “1. Moderate spondylotic change at C6-7 with an acquired spinal stenosis and narrowing of the lateral recess on the right and left.  2. Minimal paracentral spondylotic change at C5-C6.”
  Upon review of this MRI, Dr. Gallagher’s plan for the employee was to proceed with an epidural steroid injection, but he did not believe operative intervention was necessary.
  

After conservative treatment failed, the employee underwent a two-level cervical fusion at C5-C6 and 
C6-C7 on January 15, 2003.
  

On June 17, 2003, Dr. Varnavas indicated the employee would have permanent restrictions and gave her a permanent partial impairment (“PPI”) rating using the American Medical Association Guides to the Evaluation of Permanent Impairment of 16 percent total disability, DRE Category III.
  Dr. Varnavas indicated the rating was based upon mild irritation that he suspected may be carpel tunnel syndrome, decreased range of motion, and pain.
  Dr. Varnavas noted the employee was working at a restaurant with difficulty.
  He recommended the employee undergo electrophysiologic testing of her right hand to make sure she did not have carpel tunnel syndrome, “because she could certainly have this given her previous employment.”

On October 14, 2003, the employee completed a physical capacities evaluation to determine her physical abilities and limitations relative to her cervical spine injury and fusion.  The results of the evaluation revealed the employee had physical abilities placing her in the lowest portion of the medium physical demand category.

On November 4, 2003, Dr. Varnavas approved the employee to perform the following job descriptions:  Occupational Therapy Aide; Cleaner, Housekeeping; Glove Pairer; Flagger; Bartender; Cook, Short Order; Home Attendant; Stock Clerk; Manage, Food Service; Cook Helper; Waiter/Waitress, Informal; and Packager, Machine.
  Three jobs Dr. Varnavas did not approve were:  Laundry, Laborer; Tow Truck Operator; and Material Handler.
  

Following the physical capacities evaluation and job description review conducted by Dr. Vananvas, Patricia Schendel, rehabilitation specialist, completed an initial employability analysis on 
November 6, 2003.  Ms. Schendel identified 15 jobs the employee held in the past 10 years, 12 of which Dr. Varnavas approved.  

On November 19, 2003, RBA Designee Mickey Andrews determined the employee was not eligible for reemployment benefits based upon the recommendation of the rehabilitation specialist.
  The RBA Designee provided the employee with notice that if she disagreed with the RBA Designee’s determination, a Workers’ Compensation Claim Form must be completed and returned within 15 days of the employee’s receipt of the determination.
  The employee received the determination on November 22, 2003. 

On November 25, 2003, Dr. Varnavas concurred with Alaska National Insurance Company that the employee had reached maximum medical improvement.
  Dr. Varnavas indicated the employee was functional and could be employed with restrictions regarding the type of employment she may engage in; and stated heavy manual labor would not be possible for the employee.

Dr. Varnavas had referred the employee to Paul A. Eodice, D.O., in June 2002.  Since that time, the employee had monthly follow-up visits with Dr. Eodice.   He saw the employee on November 25, 2003, and opined the employee had not reached maximal medical improvement.
  Further, he stated that recommendations based on job duties that came from her functional capacity evaluation were not accurate; he did not believe she could perform those activities over a full work day of eight hours.

On December 29, 2003, the RBA Designee acknowledged receipt on December 5, 2003, of the employee’s written request for reconsideration.  Following the employee’s December 5, 2003 request for reconsideration, on December 9, 2003, the employee filed a workers’ compensation claim form appealing the RBA Designee’s determination.
  The RBA Designee informed the employee that review of the issues, and reconsideration of the determination would be completed following receipt of the employee’s physician’s review of the job descriptions.

Based upon the results of the functional capacity evaluation and the employee’s real life attempts at employment, Dr. Varnavas amended his November 4, 2003 job description review on December 30, 2003.
  Dr. Varnavas disapproved the following jobs: Bartender, Short-order Cook, Home Attendant, Stock Clerk, and Cook’s Helper, as these positions required more lifting that the employee was cleared to perform.
  These jobs were previously approved.

The RBA Designee, in reconsidering the initial determination of ineligibility for reemployment benefits, reviewed Dr. Varnavas’s amended job description review.  However, on January 26, 2004, the RBA Designee found the employee ineligible for reemployment benefits, based upon the fact that Dr. Varnavas continued to approve the employee’s return to several of the jobs she had held in the 10 years prior to her injury, and reasonable vacancies for the approved jobs existed in the job market.
  

The RBA Designee’s determination on reconsideration was issued on January 26, 2004.  The determination was mailed to the employee via the United States Postal Service, Certified Mail, Return Receipt Requested.  In this notice of ineligibility, the RBA Designee included the following language informing the employee of the proper procedure to file an appeal of the determination:

If you disagree with my decision that you are not eligible for reemployment benefits and you wish to appeal it to the workers’ compensation board, you must complete and returned the attached Workers’ Compensation Claim (Form #7-6106) and Affidavit of Readiness for Hearing (Form #7-6107) within 15 days of receipt of this letter.  Please pay particular attention to section 24(g).

If you do not request review of my decision within the 15 day period, the decision is final.

The employee received the RBA Designee’s January 26, 2004 determination on January 30, 2004.
  Neither a claim form nor an affidavit of readiness for hearing was filed with the Alaska Workers’ Compensation Board within the 15-day deadline outlined in the RBA Designee’s January 26, 2004 notice.  

On June 6, 2004, the employee filed a claim for future medical benefits.  The completed claim form did not include an appeal of the RBA Designee’s ineligibility determination.  At a prehearing conference held on September 27, 2004, the employee amended her June 6, 2004 claim to include an appeal of the RBA Designee’s determination.  The employer objected to the employee raising the issue of reemployment eligibility, arguing the employee failed to timely appeal the RBA Designee’s determination and, therefore, the determination was final.

Over the employer’s objection, another pre-hearing conference was held on November 8, 2004, to set a hearing solely on the issue of the timeliness of the employee’s appeal of the RBA Designee’s determination of ineligibility.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in pertinent part:

Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.

8 AAC 45.063 concerns computation of time.  It states:

(a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated periods of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday.

8 AAC 45.060(b) provides that “if a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.”  

In prior Board decisions, the Board has concluded that if an employee does not request an appeal within the time required by AS 23.30.041(d), the employee loses the right to file the appeal.

Applying the rules and prior Board decisions to the facts of this case, the Board finds that the employee’s appeal is untimely.  On January 26, 2003, the RBA Designee reconsidered her November 19, 2003 determination of ineligibility pursuant to the employee’s December 5, 2003 written request for reconsideration.  The Board finds the employee received the RBA Designee’s determination of ineligibility upon reconsideration on January 30, 2004.  The Board finds the RBA Designee provided notice to the employee that if she disagreed with the determination, and wished to appeal it to the workers’ compensation board, she was required to complete and return a Workers’ Compensation Claim form and an Affidavit of Readiness for Hearing within 15 days of receipt of the determination.  The Board finds the RBA Designee also provided the employee with notice that if she did not request review of the determination within the 15-day period, the decision would then become final.  

Under the rules outlined above, the employee had until February 13, 2004, to file her appeal.  The Board finds the first occasion the employee raised her desire to appeal the RBA Designee’s January 26, 2004 determination of ineligibility was at a pre-hearing conference held on September 27, 2004, eight months after the RBA Designee’s determination was issued.  The Board finds the employee failed to timely request a hearing to review the RBA Designee’s January 26, 2004 determination that the employee was not eligible for reemployment benefits.  The Board concludes that the employee has lost her right to file an appeal because the request was not filed in a timely manner.

ORDER

The employee’s appeal of the RBA’s January 26, 2004 determination was not filed in a timely manner, and the RBA’s determination of ineligibility is final.

Dated at Anchorage, Alaska this 27th day of December 2004.
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Janel Wright, Designated Chair
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Stephen T. Hagedorn, Member
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Andrew Piekarski, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of SUSAN K. BRINT employee / applicant; v. WARDS COVE PACKING COMPANY, employer; ALASKA NATIONAL INSURANCE CO. - S, insurer / defendants; Case No. 200112836; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of December, 2004.
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Shirley DeBose, Clerk
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