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 ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	MICHAEL P. LITTLE, 

                                                 Employee, 

                                                            Claimant, 

                                                   v. 

ALASKA CUTTING ,

                                                  Employer,

                                                   and 

ALAKSA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	         FINAL DECISION AND ORDER

         ON REMAND

        AWCB Case No.  200206145
        AWCB Decision No.  05-0003 

         Filed with AWCB Anchorage, Alaska

         on January  5th ,  2005


The Alaska Workers’ Compensation Board (“Board”) first heard the employee’s petition for a compensation rate adjustment on February 11, 2003, at Juneau, Alaska.  On April 3, 2003, the Board issued Decision and Order No. 03-0073, (“Little 1”) denying the employee’s request for a compensation rate adjustment and attorney’s fees and costs.   The employee appealed Little 1, and on appeal, Superior Court Judge Patricia A. Collins reversed our decision remanding the matter to the Board for “recalculation of the award and reevaluation of the order denying attorney’s fees consistent with [her] opinion.”
  (“Little 2”) The Board heard this matter on remand from the court on November 9, 2004.    Attorney Paul M. Hoffman represented the employee. Attorney Richard Wagg represented the employer and insurer (“employer”). The record remained open to receive additional information and briefing on attorney’s fees.  We closed the record when we next met, December 7, 2004.

ISSUES

1.  On remand, how shall the Board calculate the employee’s gross weekly earnings (“GWE”) as directed by Judge Collins?

2. What is a reasonable attorney fee under AS 23.30.145(b)?

3. Is the employer’s controversion of June 17, 2004 frivolous and unfair? 
SUMMARY OF THE EVIDENCE

A. Evidence and Findings: Little 1

The employee was injured on April 9, 2002, while working for the employer as a timber cutter
. On April 9, 2002, the employee’s fifth day of work for the employer, a tree he was cutting “barber chaired” and fell on the employee causing multiple serious injuries.  The employer has accepted the compensability of the employee’s injury and, in addition to medical benefits, the employer is paying the employee temporary total disability (TTD) benefits. Upon receipt of the employee’s wage information, the employer set the employee’s weekly compensation rate at $479.79, classifying the employee as a seasonal worker under AS 23.30.220(a)(6).
  

The employee filed a Workers’ Compensation Claim (“WCC”) on August 2, 2002, requesting that his compensation rate be recalculated under AS 23.30.220(a)(4)(B), because his work pattern, while working for different employers was consistent and of a permanent nature. He also requested attorney fees and legal costs.  The Board incorporates by reference its Summary of the Evidence in Little 1 and the court’s findings in Little 2.

In Little 1, the employee argued that under a proper analysis of AS 23.30.220, he is not a seasonal employee. The employee asked the Board to categorize him as a permanent employee with serial employment and calculate his GWE under AS 23.30.220(a)(4)(B). The employee argued that AS 23.30.220(a)(4)(B) would most accurately predict his future earnings lost due to injury.
  He asserted that had he been employed for 13 weeks, then, under ordinary circumstances he would earn $250.00 per day and work 5-6 days a week.  He claims his GWE should be $1,250.00 or $1,500.00 per week. 

The employer responded that the Board should look to the employment at the time of injury rather than the type of industry or work.
   The employer argued that the employee was engaged in seasonal employment at the time of injury.  Therefore, the employer correctly categorized the employee’s earnings pattern as seasonal for purposes of calculating his GWE.

GWE, as proposed by the employee, resulted in a gross yearly income of $65,000.00 to $75,000.00.  The employer argued this far exceeded the employee’s highest annual income to date, $56,801.21.  Were the Board to find for the employee, the employer argued, the Board would provide a windfall to the employee is contrary to the purpose and public policy of workers’ compensation.   Therefore, the employer reasoned that calculating the employee’s wages as if he were a permanent employee under AS 23.30.220(a)(4)(B), is not an accurate predictor of future wages based on the employee’s own admissions.  The employer asserts that it would be unfair and a violation of AS 23.30.220 to categorize the employee in such a way as to provide him with a windfall.    The employer argued that this (employee receiving a windfall) is evidence in support of its position that the most accurate predictor of the employee’s future income is to calculate GWE, as it did, under AS 23.30.220(a)(6).  

The Board found for the employer and concluded that the employee was a seasonal employee.  As a seasonal employee, the Board calculated his GWE under AS 23.30.220(a)(6).

B.  Evidence and Findings by Superior Court: Little 2

The Superior Court found the Board’s conclusion that the employee’s compensation rate should be calculated under an exclusively seasonal rate was not supported by substantial evidence.

In this case, since Little was paid by the day, his compensation rate could be determined under AS 23.30.220(a)(4)(A), (a)(4)(B) or (a)(6).  Little asserts that he was a permanent worker and is entitled to benefits under AS 23.30.220(a)(4).  Alaska Cutting asserts that Little was a seasonal worker and is only entitled to benefits under AS 23.30.220(a)(6).  In Dougan v. Aurora Electric, Inc., the Alaska Supreme Court stated that the provision of 220 (a) that most closely fits the employee’s earning capacity at the time of injury should be used to calculate lost wages.

The board concluded that compensation based on a calculation under the ‘exclusively temporary/seasonal’ formula of sub-section (a)(6), resulting in an estimated earnings of $35,000 per year, most closely approximated Little’s future earning capacity as of the time of his injury….

The court concluded that although the Board’s finding that the employee’s work as a cutter was “exclusively seasonal”
 was supported by substantial evidence, the Superior Court posed the question of “whether, even if Little’s compensation rate could be calculated under [AS 23.30.220(a)(6)], that calculation is a fair approximation of Little’s earning capacity following his injury in 2002.”
  The court concluded that application of AS 23.30.220(a)(4)(A) would “most closely” approximate the employee’s future lost earning capacity.
  Applying this section would result in gross yearly earnings of approximately $50,000.00 per year.
 

 The court also found that “the board’s options in applying the statute were not and are not so limited and that common sense application of the statute can also result in a fair approximation of lost future earning capacity, consistent with the evidence.
  Because the court found the Board had discretion, the court concluded that an alternative application of (a)(4)(B) such as a percentage could be applied.
  The court found that the employee could expect to work 41 weeks per year, or 78% of the time.  The court applied this percentage to AS 23.30.041(a)(4)(B) and calculated wages from $50,752.00 to $60,840.00 per year.
   Finally, the court found that the employee’s 2001 earnings were aberrational and not representative of the employee’s future earnings.  Therefore, the Board should not have considered the employee’s 2001 earnings as an accurate predictor of his future earnings.  The court found the employee’s witnesses credible in their assessment of the employee’s future job prospects in the timber industry.

Based on its review of the record, the court reversed and remanded our decision for us to recalculate the employee’s GWE and reevaluate our order denying attorney’s fees in accordance with its decision on appeal.

In the hearing on remand, the employee asserted that Judge Collins found that application of AS 23.30.220(a)(4)(B) leads to an irrational result. He argued that AS 23.30.220(a)(4)(B) is unconstitutional as applied because it leads to an irrational result.
  Therefore, the Board should deviate from the statute and adopt Judge Collins’ calculations.  
The employer argues that Judge Collins’ opinion is contradictory.  The employer also argues that Judge Collins’ opinion did not “mandate” the Board adopt a particular GWE formula but rather, we must recalculate the employee’s compensation rate and determine if there is a better fit.  The Board should consider that the GWE is tax-free income to the employee. Additionally, the employer argues that Judge Collins misapplied the law.  Moreover, calculating GWE as suggested by Judge Collins will lead to an irrational result, speculation, and increased litigation and less certainty. 

C. Controversion of June 17, 2004

There are very few factual disputes between the parties regarding the circumstances surrounding the June 17, 2004 controversion.  As indicated in their stipulation of facts entered into the record at hearing, on July 28, 2003, the employee was leaving an employer medical evaluation, crossed the street and was hit by a motor vehicle.  The employee incurred several injuries including a head injury (frontal lobe hematoma).  At the time of the motor vehicle accident, the employee had commenced his reemployment plan under AS 23.30.041.  His reemployment goal was to become an accountant.  After his head injury, physicians expressed concern regarding the employee’s ability to handle the full class load anticipated by his reemployment plan.
    

At approximately the same time as the June 17, 2004 controversion, the employee was seeking approval from the employer to have a rod removed from his left femur.  Approval was given and the rod was removed on June 24, 2004.

The employer understood the employee was no longer participating in his reemployment plan (was no longer taking any classes) and controverted the employee’s benefits.  By controversion dated June 17, 2004, the employer discontinued the employee’s temporary total disability (“TTD”) benefits and permanent partial impairment (“PPI”) benefits.  The employer reasoned controversion was appropriate because “[c]laimant is non-compliant per section 041(c)(f) [sic.].”
 At hearing, employer informed the Board that all benefits had been reinstated as of August 3, 2004 and penalty and interest would be paid. 

In response to the employee’s allegation of frivolous and unfair controversion, the employer presented the testimony of Tammi Lindsey, Claims Vice President and the adjuster handling the employee’s claim. Ms. Lindsey has over 21 years of adjusting experience.  Ms. Lindsey testified that she controverted the employee’s benefits because she understood the employee was not attending any classes as required by the reemployment plan. 

Ms. Lindsey believed the employee was no longer participating in the reemployment plan after a telephone conversation with Sue Roth, the rehabilitation specialist working with the employee.  Specifically, Ms. Lindsey testified that the employee had been released to participate in two classes.  Ms. Lindsey knew the employee had dropped one class due to cognitive difficulties.  Ms. Lindsey testified that Ms. Roth told  her that employee had dropped his second class.  Based upon the verbal report from Ms. Roth, Ms. Lindsey issued a controversions of benefits for nonparticipation under AS 23.30.041(n)(1)(c) and (f).  Ms. Lindsey testified that had she known the employee was still attending one class, she would not have suspended benefits.  However, based upon the information available to her, Ms. Lindsey felt the controversion was appropriate at the time.  

On cross-examination, Ms. Lindsey testified that she received regular reports from Ms. Roth.
  In her May 6, 2004 Progress Report, Ms. Roth reported that the employee had taken a reduced load, and had enrolled on classes for summer 2004.  In her June 16, 2004 Progress Report, Ms. Roth reports that the employee had problems registering for a class but that the problem had been resolved.  She also reported that the employee had been dropped from one of his classes and that this could be considered non-cooperation with his plan.  Regardless, Ms. Lindsey believed the employee was having difficulty and his original plan was no longer viable and it was questionable if he would be able to complete a certificate program in the time that he had left.    On September 8, 2004, upon the recommendation of treating physicians, the RBA suspended vocational services on September 8, 2004 until his cognitive status could be clarified.

When questioned regarding the controversion of TTD benefits, Ms. Lindsey responded that the employee was not entitled to TTD benefits because he had been released to participate in two classes. According to the information Ms. Lindsey received from Ms. Roth, the employee was not participating in any classes.

Ms. Lindsey testified that she is familiar with the workers’ compensation statutes and the obligations imposed thereunder.  She confirmed that upon the controversion of his benefits, the employee did not receive a lump sum PPI payment nor did he receive bi-weekly PPI payments.  When asked for documentation regarding what Ms. Roth told the Ms. Lindsey regarding plan participation, Ms. Lindsey was not able to produce any nor did she know if any existed as she had left her file in her Anchorage office.  She had not reviewed her file in preparation for the hearing prior to traveling to Juneau.

The Board inquired as to the availability of Ms. Roth to testify. The employer made an offer of proof that if Ms. Roth were to testify; her testimony would be that she did not recall stating that the employee was no longer attending any classes.  When questioned further, Ms. Lindsey could not recall when that conversation took place, but believed that it must have occurred after the June 16, 2004 Progress Report so most likely on the 17th when the employee’s benefits terminated.

The employer argued that it was not required to pay out the remaining PPI in a lump sum because the employee’s benefits were not terminated under .041(k) but rather .041(n).  Additionally, the employee would only be eligible to receive PPI benefits if he was medically stable and the employer’s physicians provided conflicting medical opinions on medical stability.

The employer argued that the June 17, 2004 controversion was based upon what is now known to be a mistaken impression.  The controversion was not in bad faith.   From an employer’s perspective, an employer must be able to suspend benefits.  The employer emphasized that the reemployment plan was suspended, not terminated.  Without the ability to suspend benefits there would be no incentive for the employee to complete the plan in a timely fashion.  The employer also argued that if an employee had a PPI rating, the employee could receive PPI and then get .041(k).    

D. Attorney’s Fees and Costs 
The employee seeks over $50,000.00 in fees and costs.  The employee is requesting the board to approve fees at $300.00 and $350.00 per hour.  When employee’s counsel is not working on contingent fee workers’ compensation cases, he charges clients from $185.00 to $215.00 per hour.    The employee argued that if a claimant is to obtain competent counsel to represent them, because of the contingent nature of the representation, $350.00 per hour is necessary.  The employee responded to specific criticisms of counsel’s billing, noting that all fees were incurred due to litigation and claim management choices made by the employer. 

 The employer opposed the employee’s request.  The employer argued that only fees related to the issue on remand (the employee’s compensation rate as a seasonal worker) should be considered for purposes of calculating attorney’s fees and costs.
  The employer reviewed the employee’s fee affidavit and argued that significant portions of the fees are attributable to either undisputed or unrelated issues.  The employer identified whether the fees were incurred on an unrelated issue, a non-disputed issue, clerical errors, duplicate entries, superior court appeal, or for an unknown subject.   The employer objected to the requested hourly rate and asserts that $200.00 per hour is appropriate.  The Board awarded employee’s counsel $200.00 per hour for cases before the Board in 2001 and 2002.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Unfair and Frivolous Controversion

 In Harp v. Arco Alaska, Inc.,
 the Alaska Supreme Court held that an employer must have specific evidence for a good faith controversion:

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty… For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

The Board has previously applied the court’s reasoning in Harp and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
   The Board has consistently required an employer or insurer to have specific evidence on which to base a controversion.
    

Here, the Board finds the employer’s evidence is not specific.  We find Ms. Lindsey offers, for the truth of the matter asserted, her testimony that Ms. Roth informed her that the employee was no longer attending classes as required, therefore, controversion was appropriate. We find Ms. Lindsey is relying upon hearsay as sufficient evidence in support of the controversion.

As an administrative body, the Board has more discretion than a court in the conduct of our proceedings.
  While we are not bound by the technical rules of evidence,
 we are bound by our regulations.  8 AAC 45.120(e) directs that the Board may not rely upon hearsay evidence to support a finding of fact unless the evidence would be admissible over objection in a civil proceeding.
  The Board may admit hearsay evidence to supplement or explain any direct evidence.
  Once admitted, the Board determines how much weight will be assigned to the hearsay evidence.  AS 23.30.122.  We find that the testimony of Ms. Lindsey regarding what Ms. Roth told her is hearsay as defined by AkRE 801. Accordingly, under AkRE 802 and 8 AAC 23.30.120, Ms. Lindsey’s statements regarding what she understood Ms. Roth to say or not say are not admissible for the truth of the matter asserted unless it falls within one of the exceptions to the hearsay rule or the author of the document is available for cross examination.
  

We find that Ms. Lindsey’s testimony is not subject to an exception to the hearsay rule.  We find Ms. Lindsey is an experienced adjuster.  Ms. Lindsey’s testimony can be admitted to show her state of mind at the time of controversion. However, we find Ms. Lindsey’s testimony unconvincing. 

Ms. Lindsey testified that the employer’s controversion was in good faith.  She explained that she believed that in a phone conversation with Ms. Roth, Ms. Roth stated that the employee was no longer attending classes as required by his reemployment plan.  We find that the employer presented no corroborating evidence in support of Ms. Lindsey’s testimony.  The Board is surprised that an adjuster with Ms. Lindsey’s experience would attend a hearing in another city without her file or at least having reviewed her file prior to hearing. We find that had this conversation taken place, Ms. Lindsey was required to document her conversation with Ms. Roth.  3 AAC 26.030 provides that:

Any person transacting a business of insurance who participates in the investigation, adjustment, negotiation, or settlement of a claim under any type of insurance must document each action taken on a claim. The documentation must contain all notes, work papers, documents and similar material. The documentation must be in sufficient detail that relevant events, the dates of those events, and all persons participating in those events can be identified. The documentation may include legible copies of originals and may be stored in the form of microfilm or electronic media. The documentation is subject to examination and copying by the director or persons acting on the director's behalf.

We find Ms. Lindsey has presented no such documentation.
    We find Ms. Lindsey’s testimony conflicts regarding when she became aware that the employee was no longer taking classes.  We find Ms. Lindsey’s uncorroborated testimony is insufficient to establish she was in possession of sufficient evidence to support the controversion.  We find that because the employer relies upon uncorroborated hearsay, the Board may not base a finding of fact upon the uncorroborated hearsay.  Therefore, even if the employee did not introduce evidence in opposition to the controversion, we could not find the controversion sufficient to deny benefits.  Accordingly, the Board finds the June 17, 2004 controversion is not in good faith.

The Board also finds the employer erred, when upon controverting the employee’s claims, it failed to comply with the provisions of AS 23.30.041(k), which provides in part “[a] permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.”  The employer does not dispute that it terminated the employee’s plan under AS 23.30.041(n).  However, the employer argues that the compensation benefits were only suspended; therefore, no lump sum PPI payment was due. The employer intended to reinstate benefits once the employee had resumed the reemployment process.  We find, on the record before us that there was no “suspension” of the employee’s reemployment benefits.  We find that when the employer controverted the employee’s benefits, it denied/terminated those benefits.  We find the employer has discretion to determine whether it will or will not terminate reemployment benefits for non-cooperation.
  We find that upon termination of the employee’s reemployment benefits under AS 23.30.041(n), AS 23.30.041(k) requires the employer shall pay the remaining unpaid PPI benefit in a single lump sum.  We find the obligation of the employer is mandatory, not discretionary.  We find the employer did not pay any remaining PPI benefit to the employee in a lump sum.

Based on our findings above, the Board concludes the employer did not possess sufficient evidence when it controverted reemployment benefits.  Accordingly, we find the June 17, 2004 controversion is not in good faith, frivolous, and unfair.  Under AS 23.30.155(o): 

The board shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

We find AS 23.30.155(o) ministerial.  We are without discretion.  Accordingly, we herein provide notice to the Division of Insurance that the Board has determined that the employer’s insurer has frivolously or unfairly controverted compensation due under AS 23.30. et. seq.   

2. Issue on Remand

A.  Law of the Case

I. SCOPE OF THE REMAND

In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts.
  Because the superior court lacks jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability.
  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.
  In the instant case, based on the court’s interpretation of the facts, it found that “that 2001 was an aberrational year of low earnings and its use as a predictor of future income results in an irrational award.”
  The court has instructed us to consider calculating the employee’s wages under AS 23.30.220(a)(4)(A) or calculating the employee’s wages under AS 23.30.220(a)(4)(B) utilizing an alternative approach.  We find, under the law of the case, we are bound by the court’s finding that applying the “exclusively seasonal or temporary” calculation of AS 23.30.220(a)(6) produces an irrational result and is not an accurate predictor of the employee’s anticipated future earnings.

     II.
  COMPENSATION RATE UNDER AS 23.30.220
At the time of the employee's injury, AS 23.30.220 provided, in part:

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .

(4)
if at the time of injury the

(A) 
employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury. . . .

(B) 
employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) – (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned , not including premium or overtime pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13. . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law were to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., the Court held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, giving that section of the statute its present form.  In a recent decision, Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading the Court's directions in Dougan and Justice, in our decisions we presume the legislature intended to apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim. 

Under the law of the case, the Board considered AS 23.30.220(a)(4)(A) and (B) and concludes the formula of AS 23.30 220(a)(4)(A) most closely fits the employee’s earning pattern.  The Board finds the employee was paid daily at a rate of $250.00 per day.  As calculated by the court, the Board finds the employee’s GWE under AS 23.30.220(a)(4)(A) is $961.50 per week or $49,998.00 per year.
  

B.  Attorney’s Fees and Costs

Attorney fees and costs are awarded when the employee prevails.
  The employee seeks an award of attorney’s fees associated with his successful claim for benefits (compensation rate adjustment and unfair controversion. AS 23.30.145, provides in pertinent part:

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  

Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find this matter was hotly contested by competent counsel and is back before the Board because of the employee’s successful appeal.  We find the issues pursued in this case, compensation rate adjustment; reemployment benefits and unfair controversion are of the utmost importance to employees. 

The Board finds the employee prevailed on the most substantial aspects of his claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was complex and tenaciously fought by the employer.  The employer’s counsel, Richard Wagg, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Paul Hoffman was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were of assistance to the Board.   We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  We find practice in the Workers' Compensation forum to be contingent upon prevailing before the Board.  Employee’s counsel asks this Board to award an hourly rate of $300.00 and $350.00 per hour.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, as well as fees awarded to other highly competent employees’ counsel,
 we find an hourly rate of $250.00 is reasonable.  

The employee has submitted as total hours spent by counsel on his claim, 167.3 hours.  The employer has objected to some of the hours submitted.  The Board has reviewed the parties’ briefs on this matter as well as the affidavit and time sheets attached.  The Board finds the following time entries, totaling 14.9 hours, are presently disallowed because they address matters not before the Board at this time (employer’s medical exams, etc.), are clerical or duplicate entries:

    Date
    

          
Time

2/10/03  


.3

2/11/03



.2

2/18/03  


.3

3/06/03



.3

3/12/03



.3

3/24/03



.2

7/08/03



.4

7/11/03



.5

8/15/03



.2

12/09/03


.2

12/31/03


.4

    1/04/04   

                 1.6

 1/20/04


.3

 3/07/04


.3

 4/06/04 


.1

5/19/04



.5

5/20/04



.3

5/24/04



.7

6/09/04



.3

7/14/04



.1

7/26/04



.7

7/27/04



.2

8/09/04



.2

8/12/04



.2

 8/13/04
                
1.1

8/16/04



1.

8/23/04



.3

8/24/04



.3

9/07/04



.4

9/27/04



.2

9/30/04



.6

10/06/04


1.8

10/27/04 


  .4

                                   Total               14.9 hours

The Board finds 152.40 compensable hours at $250.00 per hour for a total attorney fee award of $38,100.00.  We award the employee $38,100.00 in attorney’s fees.

The employer has no objection to paralegal costs or other costs.  We have reviewed them and find them reasonable.  Accordingly, the employee is awarded full paralegal and other costs in the amount of $2,128.55.

ORDER
1.  The employee is awarded gross weekly earnings under AS 23.30.220(a)(4)(A) in the amount of $961.50 per week or $49,998.00 per year. 

2.   The employee is awarded $38,100.00 as reasonable attorney’s fees. 

3. The employee is awarded  $2,128.55 for paralegal and other costs.

4. The employer’s June 17, 2004 controversion is frivolous and unfair.

5. The Board directs this matter be referred to the division of insurance under AS 23.30.155(o).



Dated at Anchorage, Alaska this 5th  day  of  January,  2005.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli, Designated Chair







______________________________                                






Richard H. Behrends, Member







______________________________                                  






James Rhodes, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Remand in the matter of MICHAEL P. LITTLE employee / claimant; v. ALASKA CUTTING, employer; ALASKA NATIONAL INSURANCE CO., insurer/defendants; Case No. 200206145; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of January, 2005.                        
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   Robin Burns, Clerk

�








� Little v. Alaska Cutting, AWCB Decision No. 03-0073 (April 3, 2003) rev’d and remanded Alaska Super. Ct. No. 1JU-03-00324 CI (June 25, 2004).





� “Timber cutters,” “cutters” or “fallers” cut down the trees that are being harvested.


� See 5/30/02 Compensation Report.


� Brennan v. Flowline of Alaska, AWCB Decision No. 03-0043 (February 21, 2003).    


� Justus v. Ketchikan Pulp Co., AWCB Decision No. 97-0205 (October 10, 1997).


� See Decision at 10 (citations omitted.).


� See Decision at 11.


� See Decision at 12.


� See Decision at 22.


� See Decision at 22 fn. 27.


� See Decision at 26.


� See Decision at 25, 26.


� 5 x $250 x 13 x .78 / 13 = $50, 752.00


   6  x $250 x 13 x .78 / 13 = $60, 840.00


� Justice v Ketchikan Pulp, Co., 42 P.3d 549, 553(Alaska 2002).


� This concern was shared by the employer’s physician, neurologist Lynn Bell, M.D.  See Bell EME Report June 15, 2004.


� At hearing the employer corrected the controversion to reflect the employee was non-compliant per AS 23.30.041(n).


� See Hearing Exhibits EE-4 dated May 6, 2004 and EE- 5 dated June 16, 2004.


� See medical reports dated June 15, and June 16, 2004.


� Originally, there was a dispute regarding penalties on the benefits controverted on June 17, 2004.  The employer argued that in addition to fees limited to the issue on remand, the employee was limited to only fees incurred after controversion should be considered by the Board.  The parties have since resolved the issue of penalties without Board involvement.


� 831 P.2d 352, 358 (Alaska 1992).


� See Id. at 358.


� See Seamon v. Matanuska Susitna Borough School District, AWCB Decision No. 02-0045 (March 8, 2002); Waddell v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095 (April 17, 1998); Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).


� See Slaughter v. Peratrovich, Nottingham & Drage, Inc., AWCB Decision No. 01-0149 (July 30, 2001); Prenger v. K-Mart, AWCB Decision No. 98-0190 (July 23, 1998); Lincoln v. TIC- The Industrial Company, AWCB Decision No. 97-0212 (October 20, 1997)


� AS 23.30.135(a) “…the board is not bound by common law or statutory rules of evidence. . .The Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.. . .”


� AS 23.30.135(a); 8 AAC 45.120


� 8 AAC 45.120(e) provides:


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. The rules of privilege apply to the same extent as in civil actions. Irrelevant or unduly repetitious evidence may be excluded on those grounds.


� Id.


� AkRE 803, 804; 8 AAC 45.120(f) – (j)


� AkRE 803(7) provides that absence of a business record kept in accordance with AkRE 803(6) is sufficient to prove the nonoccurrence or nonexistence of  that matter.  The employee did not argue application of AkRE 803(7) nor did it request production of the required documentation.  Therefore the Board is not relying upon AkRE 803(7) to establish bad faith or good faith. 


� AS 23.30.041(n) “. . ., if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits.” (emphasisi added).


� Vetter v. Wagner, 576 P.2d 979, 980-981 (Alaska 1978).


� See Robles v. Providence Hospital, AWCB Decision No. 96-0432 (November 14, 1996), aff’d Robles v. Providence Hospital, 988 P.2d 592 (Alaska 1999); AS 23.30.110; AS 23.30.125.


� Vetter, 576 P.2d at 980-981.


� Little 2 at 26


� See e.g., Thompson v. United Parcel Service, 975 P.2d 684, 689-90 (Alaska 1999); Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 930 n.17 (Alaska 1994); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).


� 42 P.3d 549, 553 (Alaska 2002).


� 882 P.2d 922 (Alaska 1994).


� Id. at 929.


� 50 P. 3d at 797.


� Id.


� Little 2, at 22 n. 27.


� AS 23.30.145.


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).


� See e.g. ,Sonnaband v. Statewide Services, Inc., 04-0303 (December 21, 2004); Martinez v. Ocean Beauty Seafoods, AWCB Decision No. 04-0227 (September 23, 2004); Wellman v. Southeast Alaska Sport Fishing, 04-0140 (June 17, 2004).


� $660.00 + $328.73 + $1,139.82 = $2,128.55.
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