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        DECISION AND ORDER

        AWCB Case No.  200209296
        AWCB Decision No. 05-0005

         Filed with AWCB Anchorage, Alaska

         on January 13, 2005


The Alaska Workers' Compensation Board ("Board") heard the employee's claim for continuing benefits on November 30, 2005 at Anchorage, Alaska.  Attorney Andrew Lambert represented the employee.   Attorney Michael Budzinski represented the employer and insurer (“employer”).  The record remained open to receive the employee’s supplemental attorney’s fees affidavit.   The Board closed the record on December 14, 2004, when it next met.

ISSUES

1.  Is the employee entitled to continuing benefits for his right shoulder?

2.  Is the employee entitled to additional temporary total disability (“TTD”) benefits under AS 23.30.175?  If so what is the date of medical stability?

3.  Is the employee entitled to vocational rehabilitation benefits under AS 23.30.041?

4. Shall the Board award the employee attorney fees and costs?

SUMMARY OF THE EVIDENCE

On May 23, 2002, the employee was injured while driving a truck for the employer. 
  He was hauling a load of sheet rock when the truck slipped and rolled over.
 The employee was taken to the hospital for evaluation, complaining of right shoulder and back pain.  Abrasions were also observed.  The employee was released and began receiving conservative treatment from his treating physician Lavern Davidhizar, D.O. 

1.   Medical Records

Dr. Davidhizar, upon examination of the employee, observed that the employee did “not appear to have a rotator cuff tear by exam, but he is complaining of pain over the shoulder… The [employee] has mostly muscle spasms in the mid thoracic and up in the cervical area with normal neurologic exam.”
  On June 27, 2002, Dr. Davidhizar observed the employee still experienced pain in his right shoulder and upper thoracic area.
  He also noted a decreased range of motion.
  The employee was released to a light duty position with the employer.
  Dr. Davidhizar continued to observe muscle spasm and his chart notes reflect radiculopathy in the employee’s right shoulder.
 Dr. Davidhizar ordered an MRI
 and referred the employee back to a surgeon who had previously treated the employee, Roy H. Trawick, M.D., in Salt Lake City, Utah.

Dr. Trawick had previously treated the employee for shoulder/upper arm injuries.  In the mid 1980s the employee suffered recurrent shoulder dislocations. In 1986, the problem successfully resolved with surgical intervention, and the employee was released to work without restriction.  In 2000, the employee suffered a ruptured right biceps tendon.  As before, this was successfully resolved after surgical intervention by Dr. Trawick in 2001.  The employee received a 3% PPI rating for his right bicep tendon tear and was released to work, without restriction.

On July 23, 2002, Dr. Trawick examined the employee and reviewed the July 2003 MRI.  He did not observe a rotator cuff tear but did observe questionable integrity of the employee’s biceps tendon.
  Upon examination, Dr. Trawick conducted instability testing, which was unremarkable “and he appears to have 5/5 rotator cuff strength throughout.”
  Dr. Trawick advised a rotator cuff strengthening program and referred the employee to Laney Nelson, D.C.    Dr. Nelson noted a loss of left lateral bending at T2-T3 as well as bilateral rhomboid spasm.
  Dr. Nelson opined that the employee would continue to improve.

On August 12, 2002, the employee returned to Dr. Trawick who noted:

The patient has seen Dr. Laney Nelson a couple of times with his most recent visit being earlier today.  He has had significant relief of the symptoms, which are referable to his ribs.  He does still continue to have aching in his biceps with activity and also occasional sharp pains in the anterior aspect of the right shoulder.  I encouraged the patient to continue with rotator cuff strengthening exercises with Thera-Bands.  I will plan on seeing him back on a PRN basis.

A week later, the employee returned Alaska and was seen by Dr. Davidhizar, who observed improvement and advised the employee to continue with his stretching and home exercise program.
  On August 27, 2002, the employee told his physical therapist that he continued to have shoulder problems.
  That same day the employee saw Dr. Davidhizar, who encouraged the employee to continue with his home therapy, including weights, and range of motion exercises.
 

On September 5, 2002, Dr. Davidhizar noted improvement in the right shoulder; however, when he palpated the shoulder there was tenderness.  As before, he urged the employee to continue his home exercise program and given instruction to “try to slowly increase his range of motion.”
  On September 18, 2002, Dr. Davidhizar noted an improved range of motion in the employee’s right shoulder; however, it was still less that the left shoulder.
  He also noted continuing tenderness and muscle spasm.  The employee was instructed to continue with his home exercises.

On October 3, 2002, Dr. Davidhizar recorded the employee’s subjective assessment of his condition as 90% improved; however, the employee also reported that pain in his upper thoracic and cervical areas, and right shoulder.
  Dr. Davidhizar observed the employee continued to have restricted motion in his shoulder.  Again, the employee was to continue with home exercise.  The employee returned weekly to Dr. Davidhizar who noted little change.  On October 25, 2002, the employee reported he was still having some problems but “has been doing things that are pretty close to what he did previously.  He is slowly adjusting to this.”
  Dr. Davidhizar observed that the employee had “pretty good range of motion” with minimal pain.  He wrote the employee a prescription indicating that the employee “is still having shoulder pain & decreased range of motion.  He will be on light duty for 4-8 more weeks.”

On October 26, 2002, Patrick L. Radecki, M.D. performed an employer’s medical evaluation (“EME”).   Dr. Radecki attributed the employee’s decreased range of motion of the right shoulder to the employee’s May 23, 2002 work injury.  However, he noted that the employee’s range of motion was not consistent with a rotator cuff tear.  Dr. Radecki opined that while the employee’s cervical and thoracic complaints had resolved, the employee was not yet medically stable and that it was too soon to determine if a PPI rating would be necessary.  Dr. Radecki further opined that the weekly physical therapy, massage therapy and doctor visits were not necessary.  He recommended the employee continue with his home exercise program and be rechecked by his physician and physical therapist every three to four weeks.  Dr. Radecki predicted the employee’s right shoulder would reach medical stability within two to three months (January 2003).   Dr. Radecki issued an addendum to his October EME report on December 19, 2002.  In his addendum, Dr. Radecki did not preclude the employee from trying to return to truck driving.  Dr. Radecki again alluded to nonphysiologic presentation by the employee.  Based on Dr. Radecki’s EME addendum dated December 19, 2002, the employer controverted TTD benefits on October 20, 2003.

On November 7, 2002, Dr. Davidhizar saw the employee.  Dr. Davidhizar observed that the employee’s right shoulder range of motion was almost completely normal.  He also observed minimal pain.

On November 29, 2002, Dr. Davidhizar’s practice partner, Pedro Perez, M.D., examined the employee.  Dr. Perez noted that he was following up “for right rotator cuff, improving.”
 

On December 5, 2002, Dr. Davidhizar saw the employee and noted that his shoulder and range of motion were almost normal with minimal pain.  Dr. Davidhizar assessed the employee as being 98% resolved.  On December 12, 2002, the employee reported that he was doing well but that some drilling at work bothered him a bit.  Dr. Davidhizar released the employee to return to regular duty, placed no restrictions on the employee’s work activities.  On January 17, 2003, the employee returned and complained of pain over his right shoulder.  Dr. Davidhizar assessed the employee’s shoulder injury at 90% improved.
 Over the next few months, every time the employee was seen by Dr. Davidhizar, the chart note reflects that the employee’s shoulder injury was resolving although the employee was still have difficulty with his upper outer quadrants.
  The employee was also instructed to continue with his home therapy program.

On March 26, 2003, Dr. Davidhizar opined in a letter to the employer that the employee had “almost returned to pre-injury status.  His present findings: He has little difficulty with range of motion in the upper and posterior quadrants and some mild discomfort in that area.”  It was also recommended that the employee continue with his home therapy program and strengthening program.

On April 8, 2003, the employee reported increased discomfort in his right shoulder.  Upon examination of his rotator cuff, Dr. Perez observed that the employee had decreased arm strength and increased soreness.  However, Dr. Perez also observed a complete range of motion in the employee’s right shoulder.
  On April 22, 2003, the employee continued to complain of pain and another MRI was ordered.  The 2003 MRI revealed a rotator cuff tear, degenerative changes, and tendinitis involving the biceps tendon.
  

Dr. Davidhizar referred the employee to orthopedist George F. Gates, M.D., for an evaluation.  The evaluation took place on June 12, 2003.  Dr. Gates agreed with the diagnosis of torn rotator cuff and degenerative changes.  He discussed the options including, surgery or learning to live with the condition, with the employee.  However, he did not believe surgery was warranted for the degenerative changes noted in the MRI.

The employee sought a second orthopedic evaluation from Robert E. Gieringer, M.D.  Dr. Gieringer noted pain, loss of strength and positive Hawkins and Neer impingement signs.  He diagnosed a rotator cuff tear with instability and advised the employee have surgery for his condition.
  

On October 31, 2003, Dr. Radecki again evaluated the employee on behalf of the employer.  Dr. Radecki opined that the employee did not exhibit pain typical of an impingement disorder or pain in the rotator cuff region. Dr. Radecki believed that the prognosis with surgery was at best fair because the employee had significant preoperative nonphysiologic presentation.  Dr. Radecki observed the employee exhibit nonphysiologic patterns of numbness and pain complaints.
  He cautioned against surgery and opined that any surgery would not be related to his work injury of May 23, 2002.    

Dr. Radecki reasoned that because the 2002 MRI showed no tear and the 2003 MRI showed a partial tear, the partial tear is new and there would be no reason to attribute it to the work related injury.  Dr. Radecki offered that the employee’s present complaints were more likely “age and personality related than related to any work injury other than one possibly suffered while painting rooms at his home or while performing weight lifting activities while unemployed during 2003.”
  “[A] partial tear of his supraspinatus tendon during his unemployment is not a work-caused condition.”
 Dr. Radecki concluded that the employee’s condition reached medical stability in December 2002 and has no PPI.  Based on Dr. Radecki’s October 31, 2003, EME report, the employer controverted all benefits.  The employer reasoned that controversion was appropriate because the employee’s current condition was not related to his May 23, 2002 work injury, but was a new injury incurred while he was unemployed.
 

On November 17, 2003 Dr. Davidhizar, based on the employee’s history, concluded that “his present problems are all related to his 2002 injury” and that surgery was necessary.
  On May 14, 2004, in response to the differing medical opinions, Alan G. Greenwald, M.D., performed a second independent medical evaluation (“SIME”).  Dr. Greenwald took the patient’s history, reviewed medical records and performed a physical examination.    He concluded the employee suffered from right rotator cuff tendinosis.

It is my medical opinion with a reasonable degree of medical probability that Mr. Wood’s work-related injury of 5/23/02 was a substantial factor in his current right shoulder condition.  The rotator cuff tendinosis was caused by the 5/23/02 work injury.  Even if he was not fully recovered from the 2001 injury as he asserts, there is at least a 50% level of probability that his current shoulder conditions are related to the 2002 injury…I believe that additional surgery is indicated. . .I believe that the patient reached maximal medical improvement as of 1/1/03 for his original injury.. . At this time, Mr. Wood has a permanent partial impairment rating of his right shoulder based on current findings. . . Therefore, his current disability for the 2002 injury would be 14% of the whole person.

  2.  Employee Testimony

The employee testified regarding his prior shoulder surgeries and explained that each had been successful, with no after effects or symptoms.  Each time he had been released to work without restriction. The employee described the physical requirements of his job at the time of injury.  The employee also described the rollover accident that resulted in the May 23, 2002 work related injury.  

The employee stated that his neck and low back pain resolved post accident, but that his shoulder condition did not. He described his loss of range of motion and the pain he experiences.  He has received temporary relief from his shoulder pain with injected steroids.  

The employee explained his course of treatment and his ongoing physical therapy.  He followed his home physical therapy program and continued with it until May 2003, when he felt pain in his shoulder while he was executing one of his home physical therapy exercises involving weights.  A few months prior to the home incident, he had been helping his girlfriend with some home painting.  The employee testified that he did not do any overhead work or reaching.  His girlfriend painted the ceiling and upper wall.   He reported a brief increase in shoulder pain as a result, and then the pain level returned to what it had been in the past.

The employee testified he received either temporary total disability (“TTD”) benefits or temporary partial disability (“TPD”) benefits from May 23, 2002 to through September 11, 2002.  Benefits ceased because he returned to modified work on a part-time basis and eventually offered the position as a permanent full time position at his current rate of pay.
  The employee declined.  He eventually went to work at Wilder Construction driving a water truck. The Wilder Construction job terminated in early February 2002 and the employee then went to work for Alaska Interstate Construction, LLC. (“AIC”) driving a dump truck.  The employee testified that the physical demands of the dump truck job were very different from his driving a truck and hauling materials for the employer.  He was not required to secure loads or throw chains.  According to the State’s unemployment insurance records, the employee received unemployment benefits for the weekending February 22, 2003 through July 19, 2003 and commencing again on September 27, 2003 through November 22, 2003.  The employee explained that his work was not consistent and was obtained through his union hall.  He would get on a list and then when his turn came up, he was dispatched to a job until the job terminated. Union records establish that the employee worked 500 hours in 2003 and worked 1,375.50 hours in 2004.  The employee testified that he is presently employed driving dump trucks, water trucks, etc.

On cross-examination, the employee testified that his present job is non-union.  He admitted that he has not turned down or rejected any calls from the union because of his shoulder.  Moreover, if his jobs with Wilder Construction or AIC had not terminated, he would still be working.  During his periods of unemployment, he testified that he was generally available for work and would have accepted it had it been offered to him.  

When questioned regarding Dr. Davidhizar’s chart notes, the employee responded that he had not reviewed them.  When questioned regarding Dr. Davidhizar’s evaluation of normal range of motion and the note that the employee reported that he was 98% back to normal, the employee denied having provided this information.

3. Deposition of Robert Gieringer, M.D.

Dr. Gieringer testified via deposition. He testified that neither of the MRIs revealed a particular injury that was caused by the truck rollover.
  However, he explained that an MRI is not infalliable and 5% of the time an MRI does not reveal rotator cuff tears.
  He explained that the employee’s present shoulder condition was attritional (a natural evolution), and would have occurred over time with or without the May 23, 2002 rollover accident.
  Regardless, Dr. Gieringer testified that the thought the should was injured the rollover accident and that the accident did not cause the employee’s shoulder problems but did aggravate the shoulder “to the extent that this man is not working status now.”
  

Dr. Gieringer confirmed that an accident such as the employee’s May 23, 2002 rollover would aggravate the employee’s preexisting condition.
 He disagreed with Dr. Radecki’s theory that the rotator cuff injury is new because it did not show up on the July 2002 MRI.  

And I think he had – this man probably had a functional but marginal shoulder right – right from the get-go.  And if he hadn’t had that accident, he may have had some other accident that would have brought hi to this eventually.  It’s just this accident brought it to him sooner.  Well, I’m sorry but, you know, Carlile Trucking is the one that was his employer at the time.  And his shoulder hasn’t been the same since the injury.

So whether he might have come ten years later to the same problem he’s going to come to in December of this year is not an issue because it’s already happened and we can’t – we can’t go back and say, well, lets roll the truck back over and make your shoulder back what it was before he had that injury and see if it’s going to you, know eventually happen ten years from now.  We can’t do that.  I’m saying that this is – it is what it is, and it was what it was, and I’m saying that that truck accident was a substantial factor bringing him to surgery.

Dr. Gieringer opined that the employee’s May 23, 2002 rollover accident was a substantial factor in aggravating the employee’s preexisting instability, arthritis, tendonitis and possible rotator cuff tear on a permanent basis.
  He further opined that the accident was a substantial factor in bringing about the employee’s symptomology.

When asked to explain why he recommended surgery, Dr. Gieringer explained that surgery was necessary to correct the employee’s shoulder instability; that if he was in there and the rotator cuff needed repair, he would repair it at that time.
  He explained that until he was in the shoulder, he could not definitively state whether there was or was not a rotator cuff tear.  He further explained that the right shoulder instability was caused by an earlier surgery; that over the years the employee’s truck driving aggravated it and the rollover “brought [it] to a head”
  Dr. Gieringer described the employee’s shoulder as “a setup for having rotator cuff problem.”
 

Dr. Gieringer addressed Dr. Davidhizar’s chart notes.  Dr. Gieringer called it doctor optimism.  He explained that Dr. Davidhizar would say the employee was 98% improved yet he was not back at work, then a bit later with the chart note indicating the employee was still about the same, Dr. Davidhizar reported the employee was 90% improved.
  Dr. Gieringer also addressed the impact of the employee’s painting with his girlfriend.
  He believed that painting would aggravate the employee’s shoulder but it would not necessarily cause a rotator cuff tear.
  Finally, Dr. Gieringer predicted the employee would have permanent partial impairment and questioned the employee’s ability to return to his job at the time of injury.

Employee Argument

The employee argued that the May 23, 2002 rollover accident was a substantial factor in bringing about the need for surgery on his right shoulder. The employee relies upon Drs. Davidhizar, Gieringer, and Greenwald.   The employee argued that the accident was a substantial factor in aggravating the employee’s preexisting conditions on a permanent basis.  The employee argued that Dr. Gieringer could not identify another mechanism of injury, nor could Dr. Radecki.  Dr. Radecki simply asserted that the employee’s torn rotator cuff cannot be work-related because the “objective” evidence establishes that 5 weeks after the rollover accident no damage to the rotator cuff was observed and the damage only appeared after the employee had been off work for some time.  This, the employee argued, is insufficient to rebut the presumption of compensability.  The employee also argued that a referral for an eligibility evaluation is warranted because Dr. Gieringer has opined that even if the surgery is successful, the employee could not return to his job at the time of injury.  Moreover, Dr. Davidhizar’s chart notes clearly reflect continuing problems with the employee’s shoulder.  Additionally, the employee argues that the record contains a valid PPI rating, 14%.

Employer Argument

The employer argued that the Board should focus on the condition causing the employee’s present symptoms, shoulder instability which was not caused by the May 23, 2002 rollover accident.  Dr. Gieringer testified that the impetus for the surgery is the preexisting shoulder instability, not a possible rotator cuff tear.
  The Board should focus on the objective evidence.  Five weeks after the rollover accident, no rotator cuff tear is present on the MRI.  A year later, the MRI reveals a possible rotator cuff tear. There is no objective evidence linking the need for surgery to his employment with the employer.  As demonstrated by Dr. Davidhizar’s chart notes, the employee had regained shoulder stability by December 2002.  The employee injured himself while unemployed.   Therefore, the employer argued the condition is not work-related. The employer also urged the Board to review Serrano v. True World Foods, Inc., AWCB Decision No. 04-0269 (November 15, 2004).

The employer argued the employee is not entitled to additional TTD benefits because he voluntarily removed himself from the job market.  Any economic loss is not attributable to the employee’s work-related injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSABILITY OF THE EMPLOYEE’S RIGHT SHOULDER

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the employee is entitled to compensation and benefits.
  The employment must be a substantial factor contributing to the disability.
   

Preexisting disease or infirmity of the employee does not disqualify a claim under the ‘arising out of employment requirement if the employment aggravated, accelerated or combined with the disease or infirmity to produce the death or disability for which compensation is sought.  This is sometimes expressed by saying that the employer takes the employee as it finds that employee.

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or his employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
 

The Board finds the employee introduced sufficient evidence to raise the presumption of compensability.
. We do not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the employee has introduced sufficient “minimal” evidence to establish the compensability of his claim. The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

The Board also finds that this claim is based on highly technical medical considerations and that the employee has presented medical evidence necessary to make that connection.
 In the instant case, we find the employee’s testimony concerning his injury and need for medical treatment, together with the opinion of Drs. Davidhizar and Gieringer, sufficient to make the connection between the employee’s right shoulder condition and his work related injury.  We find Dr. Gieringer’s opinion that the persisting symptoms were aggravated and accelerated as a result of the employee’s work injury.  We further find this aggravation and acceleration necessitate the need for surgical intervention.  Accordingly, when viewed in isolation, these findings are sufficient evidence to raise the presumption of the compensability for the employee’s claim for medical benefits, including surgery. Following the Court’s rationale in Meek,
 we therefore apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

The employee having established the presumption of compensability, the burden now shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     We examine the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The majority of the Board finds Dr. Radecki’s October 31, 2003 EME report, when viewed in isolation, is substantial evidence that provides an alternative explanation, which, if accepted, would directly eliminate any reasonable possibility that the employment was a factor in the disability. The Board defers questions of credibility and the weight to give the employer's evidence until the third step.  Dr. Radecki focuses on the MRI taken shortly after the employee’s injury as objective evidence that the rotator cuff was not damaged in the May 23, 2003 work injury. The majority of the Board finds that when viewed in isolation, the opinion of Dr. Radecki and the 2002 MRI are substantial evidence to rebut the presumption. 

Having rebutted the presumption of compensability, the Board applies the third step. The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the tier of fact that the asserted facts are probably true.
  It is at this stage that the Board considers credibility and how much weight to give a particular piece of evidence.   

The Board finds the employee suffered a work-related injury on May 23, 2002.  The Board finds that at the time of injury, the employee had preexisting arthritis present in his right shoulder.  The Board finds that the 2002 MRI does not reveal a rotator cuff tear but does reveal preexisting conditions.  The Board finds that 95% of the time an MRI will reveal a rotator cuff tear.   The Board finds that Dr. Davidhizar’s chart notes persuasive.  The Board finds Dr. Davidhizar’s chart notes consistently reference some difficulty with the employee’s right shoulder.  The Board finds the employee was instructed to continue with this home physical therapy program, which included weight lifting.  

The Board gives the opinion of Dr. Gieringer and his deposition testimony more weight than Dr. Radecki’s EME reports.  The Board finds Dr. Gieringer’s explanation reasonable and consistent with the facts of the claim.  The Board finds Dr. Gieringer’s explanation of the employee’s condition consistent with Dr. Davidhizar’s chart notes.  The Board finds that even Dr. Radecki agrees the employee suffers from shoulder instability and it is that instability which causes the need for surgery (if surgery is needed).  This is consistent with Dr. Gieringer’s opinion.   Board finds the May 23, 2002 rollover accident was a substantial factor in the permanent aggravation and increase in symptomology.  The Board finds the employee has established by preponderance of the evidence that his need for further shoulder treatment is work-related and compensable.   

II. TTD BENEFITS

Having found the employee’s shoulder condition compensable, the employee requests that the Board award retroactive TTD benefits from October 13, 2003 through February 5, 2004 and TTD payments from the date of future surgery through medical stability.  The employee reasons that Dr. Gieringer characterized the employee as unable to return to work in his October 13, 2003 chart note.  The employee also reasons that he was not medically stable as of October 13, 2003 because his shoulder continued to exhibit objective improvement as evidenced by Dr. Davidhizar’s notes.  The Board finds the employee’s testimony that had his jobs with Wilder and AIC continued he would have continued working convincing.  The Board finds, based on this testimony and the records of the union hall, that the employee was available for work if work had been offered. The employee testified that he is presently employed.  The Board finds that the employee has not asserted or established that his inability to secure employment October 13, 2003 through February 5, 2004 was a result of his work-related injury.  The Board concludes that, on the evidence presented, to award TTD benefits to the employee would be contrary to the purpose and intent of TTD benefits.  AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

The Board cannot find the employee’s testimony raises the presumption of compensability for TTD benefits.
 After a careful review of the evidence and testimony, the Board finds that the employee has not suffered a loss of earning capacity related to his impairment.  Rather, we find he voluntarily removed himself from the labor market when he declined the employer’s offer of permanent, full-time employment.  Accordingly the Board concludes that from October 13, 2003 through February 4, 2004 any decrease in earning capacity was not due to a work-connected injury or illness.  Accordingly, the Board finds the employee is not entitled to TTD benefits for the period requested.  The Board also finds that the employee has not established that the wages earned or potentially earned were less that 80% of his spendable weekly wage.  Thus, the record does not establish the employee would be entitled to TPD under AS 23.30.200.  However, the employee may be entitled to TTD benefits in future but it is speculative today and the Board will not rule on future benefits.

III. REEMPLOYMENT BENEFITS

Under AS 23.30.041, an employee or employer may request an eligibility evaluation to determine if he or she is eligible to participate in the reemployment process.  AS 23.30.041 and the regulations promulgated there under prescribe a procedure for requesting benefits.  The Board will not interfere with this process.  Accordingly, the employee may request reemployment benefits if he so desires.    Accordingly, the employee’s request for a referral is denied.   

IV.  ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

A prerequisite for receipt of attorney fees and costs is to prevail on some or all the issues of significance to the employee. We find the employee was successful in the prosecution of his claim for medical benefits.  We find the employee was not successful in his claim for TTD benefits or his request for a referral to the reemployment process. The employee seeks an award of attorney's fee under subsection 145(b) for securing benefit(s) for the employee.  We found the employer liable for the disputed medical benefits.  Consequently, we can award fees.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable. 

The Board finds the employee prevailed on a substantial aspect of his claim, medical benefits.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  The Board recognizes the importance of medical benefits in the workers’ compensation system.
  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Michael Budzinski, was a strong advocate for the employer, and is an experienced attorney in the area of workers’ compensation.  The employee’s counsel, Andrew Lambert, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.   

The Board finds that the employee filed his final affidavit of attorney’s fees and costs on December 12, 2004, claiming 18.10 hours of attorney time at $250.00 per hour, 3.25 hours of attorney time at 150.00 per hour, and 26.35 hours of paralegal assistant time at $100.00 per hour, and $161.26 in other legal costs.  We have examined the record of this case, and the employee's written and oral itemization of fees.  We find the employee’s itemization of times reasonable for this proceeding.    The Board finds that $250.00 per hour is a reasonable fee for the employee’s attorney in this particular instance, $150.00 per hour is a reasonable fee for an associate attorney, and $100 per hour is a reasonable fee for the employee’s paralegal.  We find the employee did not prevail on all asptects of his claim.  However, we do find that the aspect he prevailed upon is substantial.  Accordingly, we award the employee $5,736.00 in attorney’s fees.  This amound represents 75% of his claimed attorney’s fees as adjusted.
    

The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs.  The December 12, 2004 affidavit seeks costs amounting to $161.26. The Board finds these amounts were reasonably necessary for the litigation of the employee’s claim.  The Board finds the majority of these costs related to the employee’s claim for medical benefits.  Accordingly, the Board will award $161.26 in legal costs to the employee.

ORDER

1. The employee’s right shoulder claim is compensable.

2. The employee’s claim for TTD benefits is denied.

3. The employee’s request for a referral to the reemployment process is denied.

4. The employee is awarded $5,736.00 in attorney’s fees and $161.26 in legal costs.

Dated at Anchorage, Alaska, this 13th  day of January, 2005.









_________________________________









 John A. Abshire, Member









_________________________________









 David Kester, Member

CONCURRING OPINION OF REBECCA PAULI

I concur with my colleagues in all areas save one.  I would have found the employer did not present substantial evidence to rebut the presumption of compensability.  I find Dr. Radecki’s EME reports do not provide an explanation, which, if accepted would exclude work-related factors as a substantial cause of the disability.  


_________________________________









Rebecca Pauli, Designated Chair

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 % will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES B WOOD employee / claimant; v. CARLILE ENTERPRISES, INC., employer; ACE FIRE UNDERWRITERS INS CO, insurer / defendants; Case No. 200209296; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 13, 2005.

                             




 _________________________________

      






 Carole Quam, Clerk







� The parties agreed at hearing that the seminal issue before the Board was compensability of the employee’s workers’ compensation claim.  The parties agreed that upon a finding of compensability, the only issues remaining are temporary total disability benefits,  vocational rehabilitation benefits and what is the date of medical stability for injuries caused by the May 23, 2002 work injury.  The employer stated that there was no dispute as to medical bills if the Board finds the employee’s present medical needs are attributable to his work injury.


� Report of Occupational Injury or Illness Dated May 24, 2002.


� See id.


� 5/28/02 Davidhizar Chart Note


� 6/27/02 Davidhizar Chart Note


� See id.


� See id.


� See 7/5/02 – 7/18/02 Davidhizar Chart Notes


� Magnetic Resonance Image     


� 7/1/02 MRI Report and 7/23/02 Trawick Chart Note.


� See id.


� 9/11/02 Nelson Letter


� 8/12/03 Trawick Chart Note.


� 8/19/02 Davidhizar Chart Note.


� 8/27/02 Physical Therapy Note.


� 8/27/04 Davidhizar Chart Note.


� 9/5/02 Davidhizar Chart Note.


� 9/18/04 Davidhizar Chart Note.


� 10/3/02 Davidhizar Chart Note.


� 10/25/02 Chart Note.


� 10/25/02 Davidhizar Prescription.


� 10/20/03 Controversion Notice.


� 11/7/02 Davidhizar Chart Note.


� 11/29/04 Perez Chart Note.  


� 1/17/03 Davidhizar Chart Note.


� 1/28/03, 2/27/03, and 3/21/03 Davidhizar Chart Notes.   Mach 21, 2003 chart note adds that the employee reported he woke up one night “with his arms over his head and had some trouble getting them down, and had a little trouble since then.)


� 4/8/03 Perez Chart Note.


� 5/2/03 MRI Report; 5/5/03 Davidhizar Chart Note.


� 6/12/03 Gates Evaluation.


� 10/13/04 Gieringer Chart Note.


� 10/31/03 Radecki EME Report at 6.


� See id. at 9.


� See id. at 8.


� 11/7/03 Controversion Notice.


� 11/17/03 Davidhizar Letter.


� See 5/14/04 Greenwald SIME Report at 4,5.


� 9/16/02 Carlile Letter.


� Gieringer Dep. at 13, 14.


� See id. at 39.


� See id. at 14, 32.


� See id. at 33, 37.


� See id. at 37.


� See id. at 58, 59.


� See id. at 57.


� See id. at 59.


� See id. at 26, 27.


� See id. at 27.


� See id. at 32.


� See id. at 30, 31.


� See id. at 31.


� See id. at 31.


� See id. at 26, 27.


� Thornton v. AWCB, 411 P.2d, 209, 210 (Alaska 1966).


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� 1 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 9.02 at 9-17 (1988).


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� Smallwood, 623 P.2d 316.


� DeYonge v. NANA/Marriot, 1 P.3d 90.


� 914 P.2d 1276, 1279 (Alaska 1996) quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� 818 P.2. 661, 665 (Alaska 1991).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Meek, 914 P.2d at 1276.


� Miller, 577 P.2d 1044.


� Grainger, supra at 977 (Alaska 1991).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� See Smallwood supra.


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


� 718 P.2d 971, 974-975 (Alaska 1986).


� 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� See 8 AAC 45.160(e) (Waiver of medical benefits in a compromise and release is presumed not in the employee’s best interest.)


� 18.10 x $250.00 = $4,525.00; 3.5 x $150.00 =  $487.50;  23.35 x $100.00 = $2,635.00


     $4,525.00 + $487.50 + $2,635.00 = $7,647.50


     $7,647.50  x .75 = $5,736.00
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