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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL P. KOLIVOSKY, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

F. R. BELL & ASSOCIATES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO,

                                                  Insurer,

                                                            Petitioners.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200226182
        AWCB Decision No.  05-0010

         Filed with AWCB Fairbanks, Alaska

         on January 14, 2005


We heard the employer’s petition for a change of venue, in Fairbanks, Alaska on January 13, 2005.  The employee represented himself.  Attorney Trena Heikes represented the employer and insurer ("employer").  We heard this matter with a two-member quorum of the Board.
  We closed the record at the conclusion of the hearing on January 13, 2005.

ISSUES

Shall we order a change of venue, transferring the case from Fairbanks to Anchorage under 8 AAC 45.072, based on a petition by the employer?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his wrists at Prudhoe Bay while operating a jackhammer on a road resurfacing project for the employer on or about June 1, 2002, developing a right wrist ganglion cyst and bilateral carpal tunnel syndrome.  He was laid off at the end of the summer season, in September 2002.  He moved to the State of Washington, where he worked intermittently as a guitarist and singer, then he returned to Anchorage, Alaska in January 2004.  His wrist symptoms persisted, and he eventually came under the care of Loren Jensen, M.D., who recommended testing and consideration of surgery.
 

At the employer‘s request, the employee was examined by Morris Button, M.D. on April 26, 2004, 2002.  In their employer’s medical examination (“EME”)
 report, Dr. Button found the employee’s operation of a jackhammer was not intrinsically causative of carpel tunnel syndrome, and that his complaints could have been substantially aggravated by the employee playing guitar.
  

The employee filed a Workers’ Compensation Claim on April 5, 2004, claiming temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, medical benefits, transportation costs, interest, and a second independent medical examination (“SIME”).
  The employer denied the claimed benefits in Notices of Controversion filed on May 13, 2004, June 14, 2004, and November 22, 2004, and in an Answer filed on dated June 4, 2004.

On August 25, 2004, the employer filed petition to change the venue of the employee’s claim from Fairbanks to Anchorage.
  On September 10, 2004, the employee filed an Answer to the employer’s petition to change venue, opposing a change of venue for his claim.
  The employer filed an Affidavit of Readiness for Hearing on its petition, on September 19, 2004.  In a prehearing conference on November 15, 2004, Board Designee Sandra Stuller set the petition for a venue change for a hearing on January 13, 2005.

In the hearing on January 15, 2005, and in its brief, the employer asserted the parties and witnesses reside in the Anchorage area, or in the Pacific Northwest.  The employer identified two lay witnesses, one residing in Wasilla and one in Homer.  The employer assured us those two witnesses would be called to testify live at the hearing on the merits of the employee’s claim.  The employer argued the employee’s and employer’s physicians are all in Anchorage, Oregon, or Washington, and transportation to the hearing location needs to be considered.  The employer asserted the Fairbanks venue would involve additional, needless expense.  The employer argued Anchorage is the most convenient venue for the parties and witnesses, and that the venue should be changed.  

In the hearing, and in his Answer, the employee asserted that four out of the five physicians that have evaluated him, and all the crewmember witnesses reside outside of the Anchorage area, necessitating teleconference testimony and a teleconference hearing.  He argued a venue change to Anchorage would not significantly add to the convenience of the parties and witnesses.  He also asserted the employer has been a prominent political figure in the Anchorage area.  The employee expressed concern that the employer’s prominence in the Anchorage venue could prejudicially affect the employee’s interest if the venue should be changed.  The employee argued his claim should remain in its current venue.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.072 provides, in part:

A hearing will be held only in the city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if . . .

(1)
the parties stipulate to the change; 

 
(2)
after receiving the party's request in accordance with 8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses... or


(3)
the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy.

The parties dispute the change of venue, and no venue stipulation has been filed under 8 AAC 45.072(1).  According to the evidence available to us in the documentary record, the employee, his treating physician, and the employer’s headquarters are located in Anchorage.  Several of the relevant physicians are out-of-state, and the employer’s relevant staff members appear to be mostly working in the employer’s Prudhoe Bay office, but live in south central Alaska.  Based on our review of the record, we find the events and evidence related to the employee’s claim have very little connection to either Anchorage or Fairbanks.  Based on the employee’s testimony, we find he intends to request teleconference testimony for at least some witnesses in the hearing on his claim.  However, relying on the employer’s representation that it will be needing to transport a substantial number of witnesses for live testimony, we find Anchorage would provide a more convenient transportation hub, and would therefore provide a more convenient location for the transportation of a large number of witnesses.   

We have long taken administrative notice that the hearing delay in Anchorage has been consistently several months longer than in Fairbanks.
  Nevertheless, we note the record contains numerous pleadings regarding discovery disputes, and no party has filed an Affidavit of Readiness for Hearing.  Based on our review of the file, we find the parties do not appear to be close to requesting a hearing, and we will not weigh this factor heavily in this venue dispute.   Although the employee asserts potential political bias in the Anchorage venue because of the employer’s prominence, this is not a factor under the governing regulation, 8 AAC 45.072.

Under 8 AAC 45.072(2)&(3), based on the limited evidence available, and specifically relying on the employer’s representation that it will be transporting numerous live witness to the hearing location, we find Anchorage will better serve the balanced interests of the parties and witnesses; and we find that the Anchorage venue may not significantly burden the administrative efficiency of the Board, or significantly impede the speediness of the remedy.  Based on these findings, and in accord with 8 AAC 45.072, we will grant the employer's petition to change the venue of this case from Fairbanks to Anchorage. 

ORDER
The employer's petition to change the venue of this case from Fairbanks to Anchorage under 8 AAC 45.072 is granted.  We direct the Fairbanks office staff to transfer the employee’s file to Anchorage.

Dated at Fairbanks, Alaska this 14th day of January, 2005.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Chris N. Johansen,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL P. KOLIVOSKY employee / applicant; v. F. R. BELL & ASSOCIATES, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200226182; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 14th, 2005.

                             

 _________________________________




Victoria J. Zalewski, Admin. Clerk      
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� AS 23.30.005(f).


� Dr. Jensen medical report, February 23, 2004. 


� Pursuant to AS 23.30.095(e).


� Dr. Button EME report, April 26, 2004.


� Workers’ Compensation Claim, dated April 5, 2004.


� Answer dated June 2, 2004.


� Petition to Change Venue, dated August 23, 2004.


� Answer to Employers petition for an Order to Change Venue from Fairbanks to Anchorage, dated September 7, 2004.


� Prehearing Conference Summary, November 15, 2004.


� See, Smith v. Doyon, AWCB Decision No. 01- 0035 (February 26, 2001); Turco v. Unisea, Inc., AWCB Decision No. 00-0224 (November 2, 2000)
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