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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JULIA R. CRAWFORD, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ARCTEC ALASKA,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY 

ASSOCIATION,

                                                  Insurer,

                                                            Defendants.
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	        INTERLOCUTORY  

          DECISION AND ORDER

        AWCB Case No.  200029091
        AWCB Decision No.  05-0011 

         Filed with AWCB Anchorage, Alaska

         on  January  18,  2005


On November 18, 2004, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”)  heard the employee’s claims for compensation rate adjustment, pre-controversion medical expenses, penalties, interest and attorney’s fees and costs.  The employer’s argument that the claim is barred by AS 23.30.105(a) was withdrawn at the hearing.  The employer was represented by John D. Harjehausen, attorney at law.  The employee was represented by William J. Soule, attorney at law.  The record was held open for one month for submission of additional medical documentation regarding the employee’s medical expenses.  The record closed December 21, 2004.  The Board proceeded to consider the matter as a two member panel pursuant to AS 23.30.005(f),


ISSUES
1. Is the employee’s claim barred by AS 23.30.105(a)?

2. Is the employee entitled to a compensation rate adjustment pursuant to AS 23.30.220?

3. Is the employee entitled to pre-controversion medical expenses?

4. Is the employee entitled to a penalty under AS 23.30.155(e)?

5. Is the employee entitled to interest pursuant 8 AAC 45.142?

6. Is the employee entitled to a reasonable attorney’s fee and legal costs under AS 23.30.145(b) or statutory minimum attorney’s fees, which ever is greater?


SUMMARY OF THE EVIDENCE
The employee worked as a service technician for the employer unloading heavy freight from transport aircraft.
 Her work involved frequent heavy physical labor. Her work took place in the bush.  She frequently unloaded supply planes, put supplies in storage and in freezers, prepared and served food and cleaned up and otherwise did what was required of her. The employee is 5’2” and lifted crates weighing 30-60 pounds over her head to be placed on shelves.  The employee testified she had not had problems with her neck prior to March 2000.  

She is a member of the Teamster’s union.  She took jobs as dispatched by the union for 21 years. She is 47 years of age. She was injured on August 1, 2000.  As of September 2002, she was told by her doctor that she could not return to her work and should be retrained for a light or sedentary occupation.

Over the course of her employment, she began to notice increasing neck pain.  Eventually, she noticed left upper extremity pain that went down into her hand.  This was unusual and different from the usual muscular type of pain the employee experienced while exerting physical effort to perform her jobs.

The employee visited a medical facility April 27, 2000.
  Her complaint was left arm numbness and pain.  An MRI
 was ordered by Douglas M. Savikko, M.D. Elsewhere in this order, reference is made to Eagle River Family Practice, which is where Dr. Savikko practices.
 The MRI was performed April 27, 2000 and showed disk narrowing at the C5-6 level.
  It was recommended that it be redone because of problems with labeling of the films.  Her insurer was noted as “Fremont.”  The employee was seen by Peter Hull, PA-C on April 27, 2000.
  The employee reported pain in her neck and numbness in her left thumb and first digit.  The recent numbness which began about two weeks prior to her visit, affected her first and second digits and caused her to leave her job in the bush and come to town for a check up.  She also reported spraining her back in January 2000.  At the April 27th visit, she reported she had to return to work for two months.  She described her neck pain as being extremely sharp.  She also reported numbness in digits one and two, which went up the medial forearm.  She also reported decreased sensation in the left deltoid area.  A treatment program was prescribed which would allow her to remain in the bush during the summer and to rely on a cervical collar, a roller pillow and exercises for cervical stability.  Physical therapy was prescribed to demonstrate home exercise.    The employee was seen for physical therapy on April 27, 2000.  The diagnosis was “cervical nerve root impingement/facilitated segment.”
  

On June 7, 2000, another MRI was done.  It showed “mild posterior spondylosis, C5-6, causing a mild degree of spinal stenosis and moderate C5-6 foraminal stenosis on the left.”  There was no definite evidence of focal disk protrusion.
  The employee was referred by Dr. Savikko to Lous L. Kralick, M.D., of Anchorage Neurosurgical Associates, Inc., who saw her on August 8, 2000.
  He noted her neck pain which included radiation down the lateral aspect of her left arm with sensory changes distally involving the forearm and first and second digit.
  He notes that she had conservative management including medication, physical therapy and Cortisone trigger point injections, the last of which gave her significant but short-term relief.  The surgical option was discussed which would involve disc excision, osteophyte removal and foraminal decompression via an anterior approach with allograft and anterior plate fixation given her smoking history.
  Dr. Kralick issued a chart note stating, in part:  “Her current job activities as a service technician involve significant physical involvement in unloading resupply shipments from a large cargo plane.  In my opinion this has significantly resulted in producing the current and persistent symptoms for which she most likely require operative intervention on the cervical spine.”
  On this same date, Dr. Kralick also indicated the employee was not medically stable, could not return to work and that the medical condition was related to the on the job injury of August 8, 2000, but also indicated “unknown.”
 On September 20, 2000, the employee underwent an anterior diskectomy, osteophyte excision and interbody fusion with right iliac graft and anterior instrumentation at the C5-6 level performed by Dr. Kralick.  The diagnosis was cervical radiculopathy secondary to spondylosis.

On October 24, 2000, the employee was released to light duty work effective October 30, 2000 by Dr. Kralick.  Her restrictions included no lifting over ten pounds.
  

On November 21, 2000, the employer issued a controversion of all benefits.
  It stated “Employer doubts validity of the claim and injury, if any, arose out of course and scope of employment.”  It was not received by the Board until it was date stamped October 5, 2004.

The employee was again seen by Dr. Kralick on March 6, 2001.  He prescribed physical therapy and reassessment in six weeks.
  She was released to full duty effective March 12, 2001.

On March 15, 2001, the employee was paid $6,875.34 in temporary total disability (TTD) for the time period from August 2, 2000 through March 11, 2001.  No interest or penalty was paid on this amount.
  

Although the employee was released to return to work, she continued to experience symptoms requiring medical treatment including, among other things, physical therapy, branch blocks and facet blocks.  On March 12, 2001, the employee was seen by Jeff Evens,  a physical therapist at Chugach Physical Therapy.  He recommended therapeutic exercises, a home exercise program, soft tissue mobilization, myofascial release and joint mobilization.
 The employee was seen by John Nolte, M.D., from the Hillside Family Medicine Clinic.  He considered her to be fit to perform all duties associated with services technician job.
 A C-Spine MRI was done April 26, 2001.  It showed postsurgical changes from the fusion as well as mild foraminal stenosis on the right at C3-4.
  She was released from physical therapy on May 22, 2001.
 Dr. Kralick withdrew as the employee’s physician on October 9, 2001.
 

On January 4, 2002, the employee saw Scott DeBerard, D.O., for a flare up of back and neck pain.  He prescribed pain medications and recommended physical therapy.
  On January 23, 2002, Dr. DeBerard saw the employee again for neck pain with symptoms of C7 radiculopathy.  Her new symptoms involved tingling and numbness in the small and fourth finger.  He prescribed Percocet and Valium and possible physical therapy and further follow up.
  The employee saw the Eagle River Family Practice (Dr. Savikko) on March 15, 2002.
  On April 13, 2002, the U.S. Department of Veterans Affairs submitted the employee’s medical records to Rehabilitation Medicine.
  The employee returned to the Eagle River Family Practice April 19, 2002 requesting a steroid shot for her neck, shoulder and spine for pain.
  

The employee was seen by J. Michael James, M.D., on May 3, 2002.  His impression was postop surgical fusion with residual neck pain as well as mild signs of residual cervical radiculopathy. He recommended further x-rays.
 In the meantime, the employee was seen at the Eagle River Family Practice on May 5, May 21, June 19 and June 29, 2002 for neck pain.
 The employee was found to have findings suggesting a nonunion of the cervical fusion. This conclusion was based on a July 10, 2002  cervical MRI indicating “findings suggesting nonunion of the anterior cervical fusion thus far.”
  The employee also continued to seek medications from Eagle River Family Practice for her neck pain.
  On July 23, 2002, the employee was seen by Dr. James.  She complained of severe stabbing pain on the left side of her neck with burning pain which radiated to the shoulder and behind the left shoulder blade.  She also had intermittent numbness and tingling into the fourth and fifth fingers of the left hand.  She indicated that she was at a remote job site and was unable to continue to work and was terminated from employment.  She noted severe increasing pain when trying to lift her arm above her head.  Dr. James’ impressions included status post cervical fusion with residual neck pain, nonunion of previous fusion, hypermobility at the C4-C5 level, suspect facet as pain generator and possible thoracic outlet syndrome.  Dr. James recommended medial branch blocks on the left at the C4-C5 level.
  The medial branch blocks were performed August 5, 2002.
  This led to improvement in the employee’s cervical facet syndrome.
  On August 22, 2002, the employee was released from her 50 pound lifting limitation.

On September 11, 2002, the employee saw a provider at the Eagle River Family Practice for a work release.
 On September 13, 2002, the employee again saw Dr. James.
  He noted that Dr. Savikko had told her she would not be returning to her previous form of employment.  Dr. James noted limited range of motion of the cervical spine in all planes.  He also noted pain over the C4-C5 area with extension.  His impression was cervical facet syndrome as well as ongoing neck and back pain. He recommended radiofrequency ablation of the medial branches on the left at C4-C5 level.  On September 17, 2002, Dr. Savikko wrote the employee a letter indicating that she was no longer able to perform heavy labor involved in unloading cargo planes.  He recommended that she seek retraining in a light or sedentary occupation.

The employee again saw Dr. James on October 1, 2002.  His diagnosis was chronic neck pain, status post cervical fusion and soft tissue swelling in the left neck.
  On October 7, 2002, Dr. James requested authorization for radiofrequency “L C4-C5.” 
  On October 14, 2002, the employee underwent a left C4 and C5 median branch radiofrequency neurectomy.
  On October 23, 2002, the employee again saw Dr. James for follow up for neck pain.  She reported not receiving significant  relief and complained of more burning, stabbing pain into the left trapezius area.  He noted that a complete cervical spine MRI dated October 10, 2002 was done which showed post surgical changes of anterior fusion at C5-C6 as well as a subtle linear lucency  noted in the paravertebral soft tissues.
  His impression was:  chronic neck pain status post-cervical fusion, cervical facet syndrome, cervical myofascial pain secondary to recent procedure, soft tissue swelling in left neck and anxiety and depression secondary to chronic pain and changes to her functional capacities.
   The employee also saw Eagle River Family Practice in November 2002 for neck and back pain.  She requested evaluation for a cortisone shot.
  On November 22, 2002, the employee again saw Dr. James.
   She had some improvement with radiofrequency but continued to have ongoing neck pain.  He recommended consideration of facet joint injections at the C5-C6 level if she continued to have incomplete pain relief.  On December 12, 2002, the employee saw Dr. Nolte of Hillside Family Medicine for an Ambien refill, saying she was going back to the bush and was concerned about chronic neck pain.
  She continued to seek medications from Eagle River Family Practice.

On December 27, 2002, the employee again saw Dr. James.  She noted improvement in her back pain since her last visit.  She was scheduled for a permanent partial impairment rating.

On January 8, 2003, the employee again saw Dr. James.
  He assigned her a 27 percent impairment rating.
  He described the employee’s injury as an industrial injury resulting in neck and left upper extremity pain.  He also noted that the employee had returned to work unloading C130 aircraft.  However, there was no light duty work for her and she aggravated her symptoms.  She was then unable to return to work as she is not 100 percent fit for duty.  Dr. James’ impression was left C6 radiculopathy, postop cervical fusion at C5-C6 with a nonunion and residual radiculopathy requiring the use of chronic narcotics for control of symptoms.  He placed the employee in a light duty work category.  

On January 11, 2003, the employee was seen at the employer’s request for an employer’s medical evaluation (EME) by Dr.Williams, a neurosurgeon.
   His diagnosis was chronic axial cervical and infrascapular left pain as a result of her degenerative changes documented on her preoperative cervical MRI and her operative procedure of 2000.
 Dr. Williams opined that the MRI of June 7, 2000 showed no definite evidence of a focal disc protrusion and these changes are chronic in nature and compatible with degenerative changes of natural aging.  Dr. Williams states that the June 7, 2000 MRI does not document any acute injury related to March 30, 2000 and therefore there is no permanent impairment associated with a March 30, 2000 injury.  Dr. Williams noted that she would have weight lifting restrictions as a result of her cervical operation in 2000 but if she was able to perform her job under these restrictions, she could return to her job as a service technician.
  Dr. Williams supplemented his evaluation by letter dated February 3, 2003 in which he indicated that, on a more probable than not basis, he did not believe the employee’s employment with Arctec caused, aggravated or accelerated the employee’s degenerative changes.

On February 4, 2003, the employee was seen again by Dr. James.  The employee fell on the ice causing a severe increase in neck pain, stiffness, bilateral shoulder pain and some increasing paresthesias in the first two fingers of her left arm.  Dr. James’ impression was cervical and right shoulder strain superimposed on her preexisting symptoms from her work accident.  The employee continued to see personnel at Eagle River Family Practice for medications as needed.
  On March 4, 2003, the employee again saw Dr. James.
  His diagnosis was postlaminectomy syndrome of the cervical spine, cervical facet syndrome secondary to above and left C6 radiculopathy.  He recommended a facet block in the medial branch at C6.    Dr. James also saw the employee again on March 25, 2003.  She complained of increase in muscle pain associated with starting training for a desk job.
  The facet block was done April 16, 2003.
  On April 30, 2003, the employee received a cortisone injection for her left shoulder.
  

On May 8, 2003, the employee again saw Dr. James.
  She reported 70 percent relief from the branch blocks for the left neck symptoms although she did report increasing aching pain in the medial scapular area.  She also requested physical therapy.
  On May 29, 2003, the employee again saw Dr. James for neck pain.
  She felt that the physical therapy had given her some relief.  Dr. James indicated she could fulfill the job description as a weather observer as long as she did not have to lift over 20 pounds.  A job description as an administrative clerk was also approved.  On June 10, 2003, Dr. James met with Virginia Sampson, the rehabilitation specialist assigned to the employee’s reemployment benefits case to review job descriptions.
 On July 10, 2003, the employee received a cortisone injection in her left shoulder.
  

The employer filed a controversion on July 10, 2003.
  This controversion involved all benefits and was based on the medical reports of Paul Williams, M.D., dated January 11, 2003 and February 3, 2003, which indicated that the claimant’s employment did not cause, aggravate, or accelerate the employee’s condition.
  By letter dated July 14, 2003, the employee was advised that Northern Adjusters, Inc. had taken over the claim on behalf of the Alaska Insurance Guaranty Association as a result of the insolvency of Fremont.
 

The employee filed a claim for medical expenses and a compensation rate adjustment on September 2, 2003.  The issues in this hearing related to the AS 23.30.105 defense, medical expenses, the compensation rate adjustment, interest, penalties, attorney’s fees and costs.  At the hearing, the employer withdrew its AS 23.20.105 defense as to the compensation rate  adjustment and medical expenses claimed by the employee. Other issues remain between the parties, including reemployment benefits and a request for an Second Independent Medical Evaluation (SIME). This decision and order is only to address claims relating to a compensation rate adjustment, medical expenses, penalty, interest and attorney’s fees and costs.
  This order only addresses facts necessary to address and resolve the issues in this hearing.  At the close of the hearing and with the Board’s permission, the record was left open for one month to allow the employee’s counsel to assist her in submission of complete medical expense information to the Board and the employer.

The employee earned about $27.00 per hour working for Arctec.  She has been employed as a service technician for at least 20 years.  Some of this time period involved working for other companies which held the contract for maintenance at the Alaska Radar System sites.  She has also been a member of the Teamster’s Union.  Her rights vested in 1997. She worked significant regular and overtime hours for the employer.  Her work assignments were done through dispatch.  She worked for this employer since 1996 but the work sites varied.  Although she did not work every day each year, she worked enough and earned enough to support herself.  She had a reasonable expectation of ongoing work.    

I.  HEARING WITNESSES

Several witnesses testified at the hearing.  The employee testified as to the date of injury being March 30, 2000, which was the date of the last plane she unloaded.  Her supervisor, Steve Donovan, indicated that this was the date she unloaded a plane. Her supervisor was the person who determined the March 30, 2000 date.   The report of injury listed the date of injury as August 1, 2000.
 However, the employee testified that her boss called her back to change the date of injury to March 30, 2000.
 The date of August 1, 2000 on the report of injury was later scratched out by someone whose identify is unknown.  The notation was added “3/30/00 per Fremont (1/22/01).”  The employee did not initiate these subsequent changes.
  The employee kept working after she first noticed the March injury
 and returned to Anchorage periodically to receive cortisone shots in May, June and July 2000 so she could keep working.  The employee put the March 30, 2000 date on an accident report for the employer because her boss told her to use this date.
  She worked through the summer and then left work August 1, 2000 when she finished her assignment.
  The employee contends that the August 1, 2000 injury was yet another injury.
   

She worked for the employer for 22 years.  Her work was based on dispatch.  She never worked 12 months a year.   Her gross earnings for the period from July 31, 1999 through August 1, 2000 was $57,777.77.
  She was able to support herself through earnings derived through dispatch work.  The employer has had access to the employee’s earnings record throughout the time period related to her compensation claim.

The employee has paid some of her medical expenses herself and asks for reimbursement.  She claims payment for medical expenses and prescriptions for the period from the injury until the July 10, 2003 controversion.  At hearing, her counsel specifically did not request interest or penalties on new medical bills and prescriptions submitted after November 9, 2004.  She did request permission to supplement previously submitted medical expenses.
 

Becky Franklin, manager of human resources for ARCTEC, testified on behalf of the employer.  She testified that the employee is a seasonal employee providing relief services and her compensation rate should be determined according to AS 23.30.220(a)(6).  She testified that the employee was dispatched for periods varying from two weeks to three months.  She did not work continuously throughout the year.

Randy Nix, pension customer service representative, Alaska Teamster’s Employer Pension Trust, testified on behalf of the employee.  She is responsible for counseling employees about retirement benefits and employer contributions.  She is familiar with and has access to records of employer contributions for specific employees. The employee’s rights are vested and have been since September 1, 1997. Ms Nix testified about the contributions to the union which are included in the computation rate calculation.  The plan years run from July 1 to June 30.   Plan year 1998, for example,  would run from July 1, 1997 to June 30, 1998.  The 1999 plan year ran from July 1, 1998 to June 30, 1999.  For plan year 1998, the employee contributed at the rate of $4.00 per hour, her hours worked were 1689.30 and her contribution was $6,757.20.  For plan year 1999, the employee contributed at the rate of $4.00 per hour, her hours worked were 853 and her contribution was $3,412.00.  During the calendar year 1999, the employee worked 1285.30 hours, her total contributions were $5141.20 and she contributed at the rate of $4.00 per hour.  For the period from August 1, 1999 to August 1, 2000, the employee worked 1,864.90 hours, her contributions totaled $7459.60 and her contribution rate was $4.00 per hour.   

II. ATTORNEY’S FEES AND COSTS

On November 12, 2004, the employee’s counsel submitted a Fee and Cost Affidavit showing that he had worked on this case since approximately October 18, 2004 and requested the greater of actual attorney’s fees or statutory minimum fees.  From October 18, 2004 through November 12, 2004, he expended 15.90 hours at $200.00 per hour equaling $3180.00 and incurred actual costs of $63.67.  The total requested for this time period was $3,243,67.
  On November 18, 2004, the employee’s counsel submitted a supplemental affidavit of fees and costs showing 7.3 hours expended since November 12, 2004 for a total of $1,460.00 in attorney’s fees and $9.90 in costs.  Fees and costs in both affidavits were incurred in preparation of the employee’s case.  In its brief, the employee also requests, in the alternative, attorney’s fees under AS 23.30.145(a) or statutory minimum attorney’s fees.

III. CONTENTIONS OF THE PARTIES

The employer contends that the employee’s injury took place in March 2000 and not August 2000 based on the employee’s deposition and her medical records.  The date impacts the choice of law as the date of injury determines the applicable law.  The employer asked the Board to waive interest and penalties on medical expense information submitted after the hearing.  This is based on the employer’s contention that under 8 AAC 45.082(d), the employer is not required to pay  medical expenses unless it received form 07-6102 and an itemization of the claimed expense. The employer also contends that the employer should not be held responsible for penalties and interest where there was no information on these items submitted to the employer.   The employer contends the employee is a seasonal  employee who is dispatched by her union for periods varying from two weeks to three months at a time.  According to the employer, she was considered a relief employee.  

The employee contends that the employee’s injury occurred on August 1, 2000 although it was a cumulative injury which produced symptoms before the August 1, 2000 date.  The employee takes no position regarding the March 30, 2000 injury date and maintains that she may have had more than one injury.    The employee claims the evidence in support of the August 1st date includes the employee’s claim, the employee’s report of injury and the other filings with the Board  which reflect the August 1, 2000 date.  The employee claims there is no report of injury or claim with the March 30, 2000 date of injury on it which was initiated by the employee. The employee also contends that the date of injury is not a recognizable defense under 8 AAC 45.050(c) and as it has not been raised previously by the employer, it is waived.
  In addition, the employee maintains this defense was never raised as a defense at the October 5, 2004 prehearing conference 
 nor was it raised in the employer’s September 25, 2003 answer to the employee’s claim.
  It also was not raised in the July 10, 2003 controversion.
  The employee claims medical expenses from August 1, 2000 through July 10, 2003, the date of the employer’s controversion based on Dr. Williams’ reports.  The employee requested that the record be held open to submit complete documentation regarding medical expenses for this time period.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS THE EMPLOYEE’S CLAIM BARRED UNDER AS 23.30.105?

AS 23.30.105(a) provides:

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.
This provision expressly excludes medical care, interest and fees and costs and therefore these claims by the employee are not barred under AS 23.30.105.  The Board accepts the employer’s withdrawal of its defense to this claim under AS 23.30.105.

The employer claims that the employee actually suffered her injury in March or April of 2000 rather than August 1, 2000.  However, the Board finds that the actual date of the employee’s injury for purposes of this decision is August 1, 2000 and not earlier.  This finding is based on the employee’s report of injury and a subsequent claim for benefits both of which use this date as the employee’s date of injury.

The employer also withdrew its AS 23.30.105 defense as to the composition rate adjustment at hearing.   Given this withdrawal, the Board will proceed the address the compensation rate adjustment requested by the employee.  

II.  COMPENSABILITY OF MEDICAL EXPENSES 

The statutory presumption of compensability in AS 23.30.120(a) applies to claims for medical benefits and related transportation costs.
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed disability benefit and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
   In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.

In the instant case, we find that the dispute over the employee’s neck, left should, left arm and left finger involves technical medical issues, and medical evidence is necessary to raise the presumption of  compensability.  We find the employee’s testimony on the cause of her injuries to be credible, i.e. work activities involved in loading and unloading for the employer.  We also rely on the medical reports of the employee’s physicians, including Dr. Kralick and Dr. James, who indicate the employee’s left neck, shoulder, arm and finger conditions are related to her work activities.  The Board finds these reports along with the employee’s testimony are sufficient evidence to raise the presumption of the compensability.    

Once the presumption attaches, substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

In his January 11, 2003 report and February 3, 2003 letter, Dr. Williams asserted that the MRI of June 7, 2000 does not show any injury related to March 30, 2000.  Rather, Dr. Williams attributes the employee’s neck and back problems to degenerative changes associated with aging.  The Board finds that this report does not rebut the presumption of compensability because it addresses the wrong date of injury, i.e. March 30, 2000 rather than August 1, 2000 which the Board found is the date of injury.  Dr. Williams only looked at the MRI of June 7, 2000 and not those done after this date. Dr. Williams’ opinions do not offer affirmative evidence, in isolation, that the employee’s neck and left arm conditions are not caused by her work for the employer.  The Board finds Dr. Williams’ opinion is not substantial evidence, rebutting the presumption of compensability of the employee’s claim.
 

Even if the Board were to find that Dr. Williams’ reports amount to substantial evidence that the employee’s condition is not work-related, and the presumption drops out, the employee could still prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record for the period prior to July 10, 2003.  We find the preponderance of the evidence in the available medical record, especially the opinions of Dr. Kralick and Dr. James, combined with the testimony of the employee, establishes the employee’s left neck, shoulder, arm and finger conditions arose from her work activities for the employer.    We find the opinions of Dr. Kralick and Dr. James to be credible and consistent with the record as a whole and in particular with the employee’s account of her work activities.  The Board gives greater weight to the opinions of Dr. Kralick and Dr. James as they are well reasoned and factually based.  They also saw the employee and treated her neck and left arm conditions over a several year period.  In contrast, Dr. Williams only saw the employee on a single occasion.  He did not consider MRI reports after the June 7, 2000 MRI.   For this reason, his opinion is of limited value in this case.   The Board relies on the opinions of Dr. Kralick and Dr. James in resolving the medical issues raised by this claim. To a lesser degree, we also rely on the opinions of Dr. Savikko and Dr. Nolte and other practitioners who saw the employee from mid 2000 through July 10, 2003.   The Board finds Dr. Kralick, Dr. James and the employee to be credible.
  Accordingly, we conclude the employee is entitled to benefits under the Alaska Workers’ Compensation Act related to her neck and left arm conditions.

Turning to the employee’s claim for medical expenses for the period prior to July 10, 2003, AS 23.30.095 provides:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change.
The Board finds that the employee’s medical treatment for the period from August 1, 2000 to the controversion of  July 10, 2003  was reasonable and necessary.  We conclude that she is entitled to medical benefits for this time period either through reimbursement for her out of pocket expenses or payment to her providers.

III. COMPENSATION RATE ADJUSTMENT

The amended Alaska Worker’s Compensation Act, effective July 1, 2000, applies to this issue.  AS 23.30.220 addresses determination of spendable weekly wage.   It states: 

(a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows: 

(1) if at the time of injury the employee's earnings are calculated by the week, the weekly amount is the employee's gross weekly earnings; 

(2) if at the time of injury the employee's earnings are calculated by the month, the employee's gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52; 

(3) if at the time of injury the employee's earnings are calculated by the year, the employee's gross weekly earnings are the yearly earnings divided by 52; 

(4) if at the time of injury the 

(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; 

(B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13; 

(5) if at the time of injury the employee's earnings have not been fixed or cannot be ascertained, the employee's earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees; 

(6) if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury; 

(7) when the employee is working under concurrent contracts with two or more employers, the employee's earnings from all employers is considered as if earned from the employer liable for compensation; 

(8) if an employee when injured is a minor, an apprentice, or a trainee in a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee; 

(9) if the employee is injured while performing duties as a volunteer ambulance attendant, volunteer police officer, or volunteer fire fighter, then, notwithstanding (1) - (6) of this subsection, the gross weekly earnings for calculating compensation shall be the minimum gross weekly earnings paid a full-time ambulance attendant, police officer, or fire fighter employed in the political subdivision where the injury occurred, or, if the political subdivision has no full-time ambulance attendants, police officers, or fire fighters, at a reasonable figure previously set by the political subdivision to make this determination, but in no case may the gross weekly earnings for calculating compensation be less than the minimum wage computed on the basis of 40 hours work per week; 

(10) if an employee is entitled to compensation under AS 23.30.180 and the board determines that calculation of the employee's gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee's earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee's work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee's gross weekly earnings at the time of injury. 

(b) The commissioner shall annually prepare formulas that shall be used to calculate an employee's spendable weekly wage on the basis of gross weekly earnings, number of dependents, marital status, and payroll tax deductions. 

(c) In this section, 

(1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis; 

(2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury. 

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of the workers’ compensation law is to accurately predict what an injured worker’s earnings would have been but for the workers’ injury. In Justice v. RMH Aero Logging, Inc.,
 the Court held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.

The Board finds that the employee’s injury occurred August 1, 2000.  Therefore, the Board applies the version of AS 23.30.220 in effect at the time of her injury.  

In Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading the Court's directions in Dougan and Justice, in our decisions, the Board presumes the legislature intended to apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
 

In the instant case, based on the documentary record and the testimony of the employee, the Board finds that the employee worked 1689.30 hours in plan year 1998 and 853 hours in plan year 1999.  The hearing testimony reflects the employee was a good worker who accepted work at a variety of job sites for the employer as assigned.  Based on the testimony of the employee, we find the employee had a reasonable expectation of working on an ongoing basis with this employer. The Board finds that the employee performed intermittent, ongoing work for the employer.

Based on the record, we find the employee's work  does not fit neatly or precisely into the scheme of the various classifications of work under AS 23.30.220.  However, we find the employee has made a continuous living from union dispatches for over 20 years.   She has been able to rely on that source of employment for her support on a continuing basis.  

Based on the evidence in the hearing record, we cannot find the employee's work was "exclusively seasonal or temporary" under AS 23.30.220(a)(6). In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we find the employee's work would be most accurately characterized as intermittent, ongoing work.  Based on the preponderance of the available evidence, we find AS 23.30.220(a)(4)(A) most accurately predicts the employee's expected earnings.  In accord with the Court's ruling in Dougan
 we find AS 23.30.220(a)(4)(A) applies to the specific facts of this case.

In accord with Dougan,
 we conclude the employee is due a compensation rate adjustment under AS 23.30.220(a)(4)(A), on a prospective and retroactive basis.   We direct the employer to calculate the employee’s compensation rate based on the amount that the employee earned during the 13 consecutive calendar weeks most favorable to the employee within the 52 weeks immediately preceding the injury, and dividing this sum by 13.  

AS 23.30.395(15) specifically requires contributions to the employee's pension plan to be included into her gross earnings, and 8 AAC 45.220(c)(3)(B) requires that the employer's contributions to her health benefits be included, as well.  Accordingly, the Board directs the employer to include health and pension contributions into the employee's gross earnings when determining her compensation rate under AS 23.30.220(a)(4)(B).  The Board finds that the employer had access to the information regarding the employee’s wages during the relevant time periods.  The Board will retain jurisdiction to resolve any disputes on the compensation rate.

IV.
PENALTIES UNDER AS 23.30.155(e)
AS 23.30.155 provides, in part:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim the employer must file a notice, on a form prescribed by the board, stating 

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee; 

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted.


(b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then  due shall be paid.  Subsequent compensation shall be paid in installment, every 14 days. . .

(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .  

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

Under AS 23.30.155(b) compensation payments are due in full, by operation of the statute, every 14 days.  AS 23.30.155(e) provides that benefits due by operation of subsection (b) must be paid within seven days to avoid a penalty.  The employer was aware that the employee was claiming a work related injury at least as early as October 9, 2000 as shown by the insurer’s “received” stamp on the report of injury.
  The employee’s medical records also supported her claim.  Although a controversion dated November 21, 2000 was filed with the Board October 5, 2004 in which the employer doubted the validity of the claim,
 the employer subsequently paid TTD benefits for the period from August 2, 2000 through March 11, 2001 in the amount of $6,875.34.
  The employer filed no additional controversion until July 10, 2003.
   Applying the precedent in Harp v. ARCO Alaska, Inc.,
 where the employer was found to have insufficient evidence to controvert the employee’s benefits in good faith and a penalty was imposed, we find the delay in payments in the instant case was not supported by substantial evidence to warrant a good faith controversion.  In accord with the Court’s reasoning in Harp, the Board finds that the employee is entitled to a 25% penalty on all the late paid TTD under AS 23.20.155(e).

V. INTEREST

8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation is due.
   The employee is entitled to interest from the employer on all outstanding benefits from the dates on which the TTD compensation payments were due.  Interest is also due and owning on late paid medical expenses except those submitted on or after November 9, 2004.  Interest is also due and owning on any compensation rate adjustment amounts.  

The employer requested that penalties and interest be denied on medical expenses submitted after the hearing.  The Board declines to rule that the employee is not entitled to penalties and interest on late paid medical expenses submitted after November 9, 2004. The record establishes that the employee has already made some efforts to submit evidence of medical expenses and seeks the continuance only to clarify and supplement what has already been submitted.
 The Board will grant the employer’s request only as to new medical expenses not previously submitted and offered after November 9, 2004.  The Board will retain jurisdiction over any disputes which may arise over this issue.

VI. ATTORNEY’S FEES AND LEGAL COSTS

AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.
(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(d)(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. 

The Board found the employer liable for the claimed compensation rate adjustment it resisted paying.  The same is true of the employee’s medical expenses, interest, and penalty.  Consequently, the Board can award attorney’s fees and costs under AS 23.30.145(b).
   The employee seeks an award of reasonable attorney fees and reasonable legal costs under subsection (b) for the benefits obtained.  The Board finds the employee retained an attorney who successfully prosecuted her claim, and we find she incurred legal costs.  The Board finds this claim was tenaciously litigated.  

The employee submitted affidavits of itemized attorney fees and legal costs.  He claimed a total of $4,712.00 in reasonable attorney fees in his affidavits and $73.57 in other legal costs.  The employee seeks an hourly fee of $200.00 for his attorney and reasonable costs. He claims to have expended 23.20 hours in preparation and participation in this case. 

After considering the proceedings and record in this case, we find the award of attorney’s fees at an hourly rate of $200.00 is reasonable in light of employee’s counsel’s experience, the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We also find the employee’s counsel’s costs are reasonable. Therefore, in accordance with the above, we will award attorney’s fees of $200.00 per hour.   The Board finds the other legal costs also are reasonable under AS 23.30.145(b).

Based on the Board’s review of the affidavits and the record, and considering the benefit to the employee, the Board finds the itemized hours and costs to be reasonable and appropriate. We will award reasonable attorney fees of $4,712.00 and legal costs of $73.57 under AS 23.30.145(b) or statutory minimum attorney fees under AS 23.30.145(a), whichever is greater.  


ORDER

1. The employer’s claim that the compensation rate adjustment claim and medical expenses claim are barred by AS 23.30.105(a) is withdrawn.
2.  The employee is entitled to medical benefits for the period from August 1, 2000 to July 10, 2003  under AS 23.30.095(a).         

3. The employee’s request for a compensation adjustment is granted.  The Board finds the employee is not a temporary and seasonal worker but is an hourly employee.  The employer shall recalculate and adjust the employee’s compensation rate under AS 23.30.200(a)(4)(A), in accord with the terms of this decision and order. The adjustment shall be applied on a retroactive and prospective basis.  The Board will retain jurisdiction to resolve any disputes which may arise over this issue.

4. The calculation of the employee’s computation rate should include the employee’s pension contributions pursuant to AS 23.30.395(5).

5. The employee is entitled to a penalty on late paid TTD of $6,875.34 paid March 15, 2001.  The employee is entitled to a penalty on late paid medical benefits and the late paid compensation rate adjustment amounts.  However, no penalty will be assessed on new medical expenses submitted after November 9, 2004.

6. The employer shall pay the employee interest on all late-paid benefits under 8 AAC 45.142.  This includes interest on additional TTD benefits paid at the higher compensation rate.  This also includes interest on late paid medical expenses.  No interest is to be imposed on new medical expenses submitted November 9, 2004 or thereafter.

       7.  The employer shall pay the employee a reasonable attorney’s fee totaling $4,712.00, and other reasonable legal costs of  $73.57 under AS 23.30.145(b) for a total of $4776.57, or statutory attorney’s fees under AS 23.30.145(a) whichever is greater.  The Board will retain jurisdiction to resolve any disputes which may arise over this issue. 

       8. The record is held open for one month to December 18, 2004 to allow the  employee to submit additional expense documentation.


Dated at Anchorage, Alaska on  January 18,  2005.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue is not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� January 11, 2003 Paul Williams, M.D., report at 1 describes her as providing site support such as food services, logistics, housekeeping and administrative duties at Alaska Radar System sites.  According to hearing tape 2, the employee worked for other employers in the past who were contractors for similar types of work as that provided by Arctec.


� September 17, 2002 Douglas M. Savikko, D.O. letter


� April 24, 2000 report, author and facility unknown


� magnetic resonance imaging


� hearing tape 1


� April 27, 2000 David A. Moeller, M.D., Providence Alaska Medical Center


� April 27, 2000 Peter Hull, PAC initial evaluation


� April 27, 2000 J. A. Mack, physical therapist report


� June 7, 2000 MRI


� August 8, 2000 Kralick report


� Id. at 1


� Id. at 2


� August 8, 2000 Kralick chart note


� August 8, 2000 Kralick note


� September 20, 2000 Kralick report


� October 24, 2000 Kralick report


� November 21, 2000 controversion.  The employee argues that the payment of TTD benefits to the employee on March 15, 2001 resulted in lifting this controversion.


� March 6, 2001 Kralick report


� March 6, 2001 Kralick  work release


� March 15, 2001 compensation report


� March 12, 2001 Evans report at 4


� April 24, 2001 Nolte report


� April 26, 2001 C-spine MRI


� May 22, 2001 Evans report


� October 9, 2001 Kralick letter


� January 4, 2002  DeBerard report


� January 23, 2002 DeBerard report


� March 15, 2002 Eagle River Family Practice report, provider unknown


� April 13, 2002  U. S. Veterans Affairs cover letter


� April 19, 2002  Eagle River Family Practice report, provider unknown


� May 3, 2002 James report at 2


� May 4, May 21, June 19, and June 29, 2002 Eagle River Family Practice chart notes


� July 10, 2002 cervical spine MRI


� July 10, July 12, July 19 and August 2, 2002 Eagle River Family Practice chart notes


� July 23, 2002 James report at 2


� August 5, 2002 James report


� August 13, 2002 James report


� August 22, 2002 John N. Nolte, M.D. note


� September 11, 2002 Eagle River Family Practice note


� September 13, 2002 James report


� September 17, 2002 Savikko letter


� October 1, 2002 James report


� October 7, 2002 Alaska VA Outpatient Authorization Request


� October 14, 2002 James block note


� October 23, 2002 James report


� Id. at 2


� November 5, November 12, November 14, 2002 Eagle River Family Practice notes


� November 22, 2002 James report


� December 10, 2002 Nolte report


� December 23, 2002, January 17, February 14 and February 17, 2003 Eagle River Family Practice notes


� December 27, 2002 James report; January 7, 2003 Alaska VA Outpatient Authorization Request


� January 8, 2003 James report


� Id. at 2


� January 11, 2003 Williams report


� Id. at 6


� Id. at 7


� February 3, 2003 Williams letter


� February 21, February 26, April 5, April 9, 2003 Eagle River Family Practice notes


� March 4, 2003 James report


� March 23, 2003 James report


� April 16, 2003 James block note


� April 30, 2003 Eagle River Family Practice note


� May 8, 2003 James report


� May 12, 2003 RMA chart note


� May 29, 2003 James report


� June 10, 2003 James chart note


� July 10, 2003 Eagle River Family Practice note


� July 10, 2003 controversion


� Id.


� July 14, 2003 Burrell-Crawford letter


� hearing tape


� hearing tape


� Actober 4, 2000 report of injury


� hearing tape 2


� hearing tape 2; October 4, 2000 report of injury attached to employer hearing brief as ex. B


� February 6, 2003 Crawford dep. at 26


� Ex. 2 accident report; hearing tape 2


� Id. at 29


� hearing tape 2


� November 12, 2004 Claimant’s Hearing brief, Ex. I; hearing tape 1


� Exhibit 1, medical expenses


� November 12, 2004 Fee/Cost Affidavit of William J. Soule


� hearing tape 2


� October 5, 2004 prehearing conference summary


� September 26, 2003 answer to workers’ compensation claim


� July 10, 2003 controversion notice
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