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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               
Juneau, Alaska 99802-5512

	ROBERTA M. TRUMBO, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                  Employer/Insurer,

                                                   and 

WARD NORTH AMERICA,

                                                  Adjuster,

                                                            Defendants.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200201642
        AWCB Decision No.  05-0012

        Filed with AWCB Anchorage, Alaska

         on January 18,  2005



On December 1, 2004, the Alaska Workers’ Compensation Board heard the employee’s claim for temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, reemployment stipend under AS 23.30.041(k), medical and transportation benefits, a compensation rate adjustment, interest and attorney fees and costs.  The Board also heard the employer’s appeal of the Rehabilitation Benefits Administrator’s (“RBA”) determination that the employee was eligible for reemployment benefits.  Attorney John Harjehausen represented the employer and its adjuster (“employer”).  Attorney Michael J. Jensen represented the employee (“employee”).  The record remained open to receive additional employment records from the employer and a supplemental fee affidavit from the employee.  The record closed on December 17, 2004.


ISSUES
1. Is the employee entitled to TTD benefits from April 11, 2003 through June 6, 2003 pursuant to AS 23.30.185?

2. Is the employee entitled to PPI benefits, pursuant to AS 23.30.190?

3. Is the employee entitled to reemployment benefits and associated stipend benefits, pursuant to AS 23.30.041?

4. Is the employee entitled to further medical and transportation costs, pursuant to AS 23.30.095?

5. Is the employee entitled to a compensation rate adjustment, pursuant to 8 AAC 45.220 and 45.225?

6. Is the employee entitled to interest and penalties on unpaid benefits, if any?

7. Is the employee entitled to attorney fees and costs?


SUMMARY OF THE EVIDENCE
The employee, while working as a heavy equipment operator for the employer, experienced several work injuries involving her neck and back.
  On February 1, 2002, the employee experienced a work injury while operating a grader.  The employee’s grader blade hit a rock covered in snow, and the employee’s body shifted forward and to the right.
  At the time the incident occurred, the employee had her head turned to look over her right shoulder.

Following this incident, the employee sought medical treatment from Desiree Hastings, D.C.  The employee complained of pain radiating into her left arm and along the left side of her spine.
  Dr. Hastings provided chiropractic manipulation.  The employee returned to Dr. Hastings five days later, at which time Dr. Hastings diagnosed the employee as having a cervical strain.
  Dr. Hastings recommended that the employee remain off work for one week.

On February 11, 2002, the employee underwent x-rays of the cervical spine, which demonstrated minimal neuroforaminal narrowing at the left side of the C5-6 level.
  That same day, Dr. Hastings re-evaluated the employee and recommended that she remain off work through February 21.
  Dr. Hastings re-evaluated the employee again on February 18, 2002, and released her to return to work, although the release was ultimately modified to light duty only.
  

The employee underwent an MRI of the cervical spine on February 27, 2002, which was read as unremarkable.
  In March 2002, the employee also sought treatment from her family physician, Scott Kiester, D.O., who estimated that she could return to regular work on March 29, 2002.
  However, Dr. Kiester re-evaluated the employee on March 20 and opined that she was experiencing anxiety secondary to the injury.  He recommended that she not return to work until April 16, 2002.

The employee returned to Dr. Kiester on March 29, 2002.  Dr. Kiester opined that the employee continued to have a neck strain, with secondary muscle tension and headaches.  He again recommended that she remain off work until April 16, 2002.
  However, he noted that her condition was significantly improved.

The employee returned to Dr. Kiester on April 29, 2002, who noted that the employee’s condition was approximately 80-90% healed, and released her to return to light duty work.
  The employee thereafter attempted to return to work, but was unable to continue and was again released from work through June 6, 2002.

On May 24, 2002, Dr. Kiester re-evaluated the employee and noted that her condition was continuing to improve, but that she was still unable to return to work.

The employee continued to treat with Dr. Kiester.  In June 2002, he noted that the employee could not return to work as a heavy equipment operator.
  He referred the employee for a work hardening program at Orthosport/BEAR, which the employee participated in from June 28, 2002 through August 23, 2002.  During the work hardening program, Dr. Kiester re-evaluated the employee and noted that she had full cervical range of motion and minimal pain in her neck.

In August 2002, the employee underwent a physical capacities evaluation (“PCE”).  The PCE demonstrated that the employee was capable of performing medium duty work.  The evaluator noted that the employee’s pre-injury occupation, heavy equipment operator, was a medium-duty job and that the employee could return to work in that capacity.
  

On September 20, 2002, Dr. Kiester re-evaluated the employee and again recommended against her returning to work as a heavy equipment operator.
  Three days later, Dr. Kiester reviewed job titles and descriptions from the Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (“SCODDOT”s) for the positions of Heavy Truck Driver, Operating Engineer and Construction Worker I.  Without significant explanation, he found that the employee could not perform any of these positions.

The employee continued to complain of neck pain, and Dr. Kiester referred the employee to Francine Pulver, M.D., a physiatrist.  Dr. Pulver evaluated the employee on October 30, 2002, and diagnosed cervical pain secondary to whiplash injury, as well as facet syndrome, cervicogenic headaches and depression.  She noted that since the employee’s trial return to her former occupation had been unsuccessful, it was doubtful that the employee would be able to return to this type of work.  Dr. Pulver recommended retraining.

In November 2002, Dr. Pulver recommended that the employee remain off work.  However, on January 5, 2003, Dr. Pulver released the employee to return to work, with restrictions.
  The employee continued to complain of worsening neck pain, and on February 26, 2003, Dr. Pulver found that the employee was unable to work and again recommended retraining.
  She also recommended medial branch blocks, which the employee underwent on March 11, 2003.

In April 2003, the employee underwent an employer’s independent medical evaluation (“EIME”) with Stephen Marble, M.D.  Dr. Marble diagnosed the employee as having the following conditions:  1) spinal trauma and sciatica following a 1993 motor vehicle accident, 2) work-related left shoulder girdle strain dating back to November 2000, resolved, 3) work-related temporary aggravation of the sciatica condition in April 2001, resolved and 4) work-related whiplash disorder and cervicogenic headaches related to the February 2002 work incident, resolved within six months.

Dr. Marble opined that the February 2002 work incident had not aggravated or accelerated any pre-existing or underlying conditions, and that the work injury was not a substantial factor in her need for medical treatment after August 2002.
  In addition, Dr. Marble opined that the employee’s condition was medically stable and did not warrant a PPI rating.  Finally, Dr. Marble noted that the employee could return to the job held at the time of injury but, on a subjective basis, would be unlikely to tolerate that type of work.

On April 22, 2003, the employee underwent another medial nerve block and an occipital nerve block.  Eight days later, Dr. Pulver re-evaluated the employee.
  The employee reported that her neck pain symptoms had improved, but that she had some right-sided head pain.  Dr. Pulver released the employee to light-duty work, with restrictions on operating heavy equipment or vehicles that could cause significant cervical or head jarring.

Dr. Pulver performed a PPI rating evaluation on June 6, 2003, and assessed a 5% PPI rating.  However, she opined that the employee’s condition might improve from further injections.
  Two weeks later, Dr. Pulver performed medial branch radiofrequency ablation procedures and an occipital block.

Thereafter, the employee continued to undergo treatment with Dr. Pulver, with waxing and waning of symptoms.  She also underwent acupuncture treatment, with little improvement.  On January 19, 2004, J. Michael James, M.D.,
 performed diagnostic occipital nerve and medial branch blocks at the right-sided C2 level.
  The employee underwent similar procedures on February 16, 2004.  Thereafter, Dr. Pulver did not recommend specific additional treatment, but encouraged the employee to begin a regular exercise program.

On April 30, 2004, the employee underwent a second independent medical evaluation (“SIME”) with Thomas Gritzka, M.D.
  Dr. Gritzka diagnosed the employee as having a chronic cervical sprain related to the February 2002 work incident, and opined that this condition had not yet reached medical stability.  He recommended that the employee undergo osteopathic manual therapy and a right occipital nerve steroid injection.  Despite the fact that he did not believe that the employee’s condition had reached medical stability, he opined that the employee would have a 5% PPI rating as a result of the February 2002 work incident.

Following the SIME, the employee moved to Dallas, Texas, and sought medical treatment with Richard Lane, M.D.  However, on October 14, 2002, Dr. Lane indicated that he would recommend that the employee seek treatment elsewhere, as he was not able to provide the needed care.  The employee is currently seeking treatment with Benjamin Cunningham, M.D., who has recommended an additional occipital block and possible repeat facet blocks.

Employee’s Argument

In her briefing and at hearing, the employee argues that the medical records support the fact that she experienced a compensable work injury in February 2002, and that she has not recovered from the effects of that injury.  For that reason, the employee argues that she is entitled to ongoing medical and related transportation benefits and TTD benefits.  In addition, the employee argues that she is entitled to vocational rehabilitation benefits, as Drs. Pulver and Gritzka agree that she cannot return to the job held at the time of injury.  Finally, the employee argues that she was entitled to a compensation rate adjustment based on benefits received from the Public Employer Retirement System (“PERS”).

Employer’s Argument

The employer argues that the employee’s condition reached medical stability no later than April 11, 2003, and that she is not entitled to any TTD benefits after that time.  The employer further argues that there is no evidence that the employee sustained any degree of permanent partial impairment, and that she is therefore not entitled to PPI and reemployment benefits.  In addition, the employer argues that the employee is not entitled to further medical and transportation expenses, since her current treatment is due to a pre-existing condition.  Finally, the employer argues that since the employee has not filed any evidence of earnings or pension contributions to support her claim for a compensation rate adjustment, that claim must be denied.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Where employment causes an injury or aggravates, accelerates or combines with a pre-existing condition to cause a disability, the injury is compensable and the employee is entitled to compensation and benefits.
  For an injury to be compensable, the employment must be a substantial factor in bringing about the disability.

The Alaska Workers’ Compensation Act (“the Act”) affords an injured worker the presumption that the benefits sought are compensable.
  However, the evidence needed to raise the presumption of compensability varies depending on the type of claim.  In cases with highly complicated medical issues, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment,
 or between a work-related injury and the existence of the disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability, or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.


1.
TTD Benefits
The employer paid TTD benefits from February 7, 2002 through February 2002, and again from March 8, 2002 through August 26, 2003.  The employee also received temporary partial disability benefits from February 21, 2002 through March 7, 2002.  However, on August 26, 2003, the employer controverted further time-loss and medical benefits based on both its EIME report and Dr. Pulver’s finding the employee’s condition medically stable on June 6, 2003.
  The employer also asserted an overpayment of TTD benefits for payments made after April 11, 2003.

Applying the presumption analysis set forth above, the Board does not weigh the credibility of the testimony during the first stage of the analysis and reviews the evidence in isolation.
  The Board finds that Dr. Gritzka’s SIME report is sufficient to establish the preliminary link in the employee’s claim for additional TTD benefits.

As the employee has attached the presumption of compensability, the burden then shifts to the employer to rebut this presumption with substantial evidence.  “Substantial evidence” is defined as the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board examines the employer’s evidence in isolation to determine whether it has 1) produced substantial evidence that provides an alternative explanation that, if accepted, would exclude work-related factors as a substantial cause of the disability or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.

In its brief and at hearing, the employer presented evidence that its EIME physician, Dr. Marble, found the employee’s work-related condition medically stable by April 11, 2003.  Specifically, the employer argued that the employee’s current condition is a result of a pre-existing, unreported cervical condition.
  The employer brought forth evidence suggesting that the employee had sought treatment for this cervical injury, and that she had a condition known as “reversed cervical lordosis,” a reversal of the normal spinal curvature.
  In support of this proposition, the employer noted that its EIME physician, Dr. Marble, found evidence of this condition on a 1999 MRI.

The Board finds that the EIME report, in addition to the 1999 MRI, provides substantial evidence to rebut the presumption of compensability.  The Board further finds that the employer’s evidence, in isolation, provides an alternative explanation that, if accepted, would explain the employee’s current symptoms and need for treatment. 

Based on this evidence, the Board finds that the employer has rebutted the presumption of compensability with respect to the employee’s claim for additional TTD benefits, as the employer has proven that the employment was not a substantial factor in the employee’s disability after April 11, 2003.  Therefore, the employee must prove her claim for additional TTD benefits by a preponderance of the evidence.
  It is not necessary that work be the sole legal cause of the disability.  Rather, the Alaska  Supreme Court has held that the Board should find liability “whenever employment is established as a causal factor in the disability.”

Under AS 23.30.185, an employee may receive TTD benefits only up to the date of medical stability.  AS 23.30.395(21) defines medical stability as

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days;  this presump​tion may be rebutted by clear and convincing evidence . . . .

The Board finds that the SIME physician, Dr. Gritzka, believes that the employee’s condition was not medically stable at the time of the evaluation in April 2004.  While the employee’s prior attending physician, Dr. Pulver, opined that the employee’s condition was medically stable as of June 2003, the Board notes that Dr. Pulver continued to provide the employee with significant treatment, including occipital nerve and median branch blocks, following that date, in hope that treatment would improve the employee’s condition.  The Board gives less weight to the opinion of Dr. Marble, who opined that an injury of the type sustained by the employee would ordinarily resolve within six months, and who attributed the employee’s ongoing symptoms to a pre-existing cervical condition.  Specifically, the Board is not persuaded that Dr. Marble considered the employee’s particular condition as opposed to when someone with her diagnosis would generally reach medically stability.

The Board grants significant weight to the testimony of the employee, who attended the hearing in person.  The employee testified that while she had experienced injuries prior to the 2002 work incident, those injuries had resolved before 2002 and had not had a significant impact on her ability to work and participate in other activities of daily living.  The Board finds the employee credible on this point, which rebuts the employer’s argument that the employee’s pre-existing condition accounts for her current inability to return to work.

Thus, the Board concludes that the employee’s condition is not yet medically stable and that the employee is entitled to ongoing time-loss benefits from June 6, 2003 forward.  


2.
PPI Benefits

The Board finds that the employee has presented evidence sufficient to attach the presumption of compensability to her claim for PPI benefits.  Specifically, the Board finds that the PPI rating assessed by Dr. Pulver Gritzka’s PPI is sufficient to attach the presumption.

As the employee has attached the presumption of compensability, the burden then shifts to the employer.  The Board finds that the employer presented evidence in the form of Dr. Marble’s EIME report that the employee did not have a PPI rating attributable to the work incident.  Based on this report, the Board finds that the employer has produced substantial evidence that provides an alternative explanation for the employee’s permanent partial impairment.

However, in the third stage of the presumption analysis, the Board must assess the credibility of the witnesses and determine how much weight to give to the evidence in the record.  The Board finds that the opinion of Dr. Pulver should be accorded more weight, due to Dr. Pulver’s status as the employee’s attending physician until she moved to Texas.  The Board notes that although its SIME physician, Dr. Gritzka, did not believe that the employee’s condition was stable yet, he concurred that the employee would likely have a 5% PPI rating once her condition reached medical stability.

Therefore, the Board concludes that the employee is entitled to permanent partial impairment benefits once her condition reaches medical stability.

3.
Reemployment Benefits

The employee requested reemployment benefits, but was originally found ineligible for those benefits by the Reemployment Benefits Administrator (“RBA”) in December 2002.
  The employee subsequently filed a petition for reconsideration based on newly available medical evidence, including reports from Dr. Pulver and the EIME report.
   Based on this evidence, the Board determined that the RBA had abused his discretion in finding the employee ineligible for reemployment benefits, and remanded the matter for further consideration.
  Subsequently, the RBA Designee found the employee eligible for reemployment benefits, based on the reemployment specialist’s recommendations and Dr. Pulver’s indication that the employee could not return to the job held at the time of injury or any of the jobs within her ten-year work history.
  

The employer appealed the RBA Designee’s decision and, at hearing, argued that the employee was not eligible for reemployment benefits because 1) she has the physical capacities to perform the job held at the time of injury and 2) she does not have a work-related permanent impairment.
  In addition, the employer notes that the employee currently has a part-time job as a delivery driver for the Dallas Observer,
 and is therefore “capable of tolerating the vibrations, physical motions of the head, and strength required to work in a driving occupation.”
  

While the Board finds that the employer has rebutted the presumption of compensability for this category of benefits with the PCE and EIME reports, the Board is more persuaded by the reports of Dr. Pulver, the employee’s former attending physician.  Dr. Pulver, who was familiar with the PCE report, unequivocally recommended on multiple occasions that the employee seek retraining to a new occupation.  She also determined that the employee had a ratable permanent impairment.
  The Board notes that its SIME physician, agreed with Dr. Pulver on both of these points.  Therefore, the Board concludes that the employee meets the criteria for reemployment benefits established in AS 23.30.041(e)-(f).

With respect to the employer’s argument that the employee’s current work for the Dallas Observer demonstrates that she is capable of returning to a driving position such as her former occupation, the Board is mindful of the fact that this work may 1) affect the employee’s entitlement to time-loss benefits and 2) bear on the issue of whether there has been a last injurious exposure.
  However, when considering this evidence on the issue of the employee’s entitlement to reemployment benefits, the Board remains persuaded by Dr. Pulver’s recommendation that the employee undergo retraining and Dr. Gritzka’s concurrence in that recommendation.  Therefore, the Board concludes that the employee is entitled to reemployment benefits and related stipend benefits pursuant to AS 23.30.041(e).


4.
Medical and Transportation Benefits

The employee requests ongoing medical and transportation benefits.  The Board finds that the report of the employee’s new attending physician, Dr. Cunningham, who has recommended an additional occipital block injection and possible repeat facet blocks, is sufficient to establish the presumption of compensability.
  The Board further finds that the employer has rebutted this presumption through its EIME report, in which Dr. Marble determined that no further medical treatment was needed as a result of the work incident.
 

However, the Board finds that the employee has demonstrated by a preponderance of the evidence that she requires some further medical treatment as a result of the work incident.  The Board is particularly persuaded by the SIME report of Dr. Gritzka, which recommended an occipital block injection, the same treatment recommended by the employee’s current attending physician.   The Board further finds that the employee’s past medical treatment is compensable, based on Dr. Pulver’s chart notes and Dr. Gritzka’s SIME report, which contains a consistent explanation of the cause of the employee’s symptoms.


5.
Compensation Rate Adjustment

The employee requests a compensation rate adjustment, based on the value of the employer’s pension contributions and occupational disability benefits.
  In response, the employer argued that the employee has not provided it with information sufficient to determine whether she is entitled to such an adjustment.
  At hearing, the employee noted that she had requested personnel records from the workers’ compensation adjuster to determine how much the rate adjustment should be, but that the adjuster had never responded to that request.

The Board finds that under 8 AAC 45.220(c), pension contributions may constitute a benefit that should be considered in calculating the employee’s compensation rate.  It further finds that the employee’s compensation rate is potentially affected by her receipt of occupational disability benefits from the Public Employer Retirement System (“PERS”).
  However, the Board concludes that it does not have sufficient information regarding the employer’s pension contributions and the employee’s PERS benefits.  Therefore, the Board orders the employer to disclose the pertinent personnel records regarding pension contributions and occupational disability benefits within thirty (30) days to determine whether a compensation rate adjustment is due and retains jurisdiction to determine this issue if necessary.


6.
Interest and Penalty

AS 23.30.155(p) provides, in pertinent part, as follows:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in pertinent part, as follows:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

For injuries that occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date on which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed the Board to award interest to claimants for the time value of money as a matter of course.
  Accordingly, the Board will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the date on which those benefits were due.

The employee further invites the Board to award her a penalty, although such a penalty was not a part of her claim and was only cursorily mentioned in her briefing and at hearing.
  As previously noted by this Board, penalties become due under AS 23.30.155(e) by operation of law.
  However, prior to the submittal of her hearing brief, the record does not demonstrate that the employee had given the employer notice that she intended to argue this issue.  Therefore, the Board declines to award a penalty at this time.  

7.
Attorney Fees and Costs
AS 23.30.145 provides, in pertinent part, as follows:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

As a prerequisite to the receipt of attorney fees and costs, the employee must prevail on some or all of the significant issues.  The Board finds that the employee successfully prosecuted the vast majority of her claims.  She seeks an award of attorney fees and costs under AS 23.30.145(b) for the benefits secured as a result of this hearing.  As the Board found that the employee prevailed on most of her claims, it may award attorney fees and costs.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney fees and costs be reasonable.   
The Board finds the employee prevailed on all aspects of her claim, with the exception of the compensation rate adjustment and her request for a penalty.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was complex, both medically and legally, and tenaciously fought by the employer.  The employer’s counsel, John Harjehausen, was a strong advocate for the employer, and is an experienced attorney in the area of workers’ compensation.  The employee’s counsel, Michael J. Jensen, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were of significant assistance to the Board.   

The Alaska Supreme Court has instructed us that an attorney fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.   

The Board finds that the employee filed her final affidavit of attorney’s fees and costs on December 17, 2004, claiming 50.10 hours of attorney time at $265.00 per hour, 31.40 hours of paralegal assistant time at $105.00 per hour, and $991.90 in other legal costs.  The Board has examined the record of this case, the employee's written and oral itemization of fees and the employer’s objection to the employee’s itemization of fees.
  It finds the employee’s itemization of times reasonable for this proceeding.    The Board further finds that $250.00 per hour is a reasonable fee for the employee’s attorney in this particular instance and $100.00 per hour is a reasonable fee for the employee’s paralegal.  The Board finds that the employee did not prevail on all aspects of her claim, but did prevail on the vast majority of the issues argued.  Accordingly, we award the employee $10,646.25 in attorney fees and $2,669.00 in paralegal fees.  This amount represents 85% of her claimed attorney and paralegal fees as adjusted.
    

The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting the claim for legal costs.  The December 17, 2004 affidavit seeks costs amounting to $991.90. The Board will deduct the costs for fax, postage, messenger service, mileage and parking, in accord with the guidelines of 8 AAC 45.180(f).  With respect to the employee’s airfare to the hearing, the Board finds that the employee’s attendance at the hearing was necessary to determine her credibility on the factual issues of the claim;  therefore, the travel expenses itemized in the affidavit are compensable.

Once the disallowed costs are excluded, the Board finds that $790.33 in costs remain.  As the majority of the costs relate to the compensability of the claim and the benefits prevailed upon, the Board will award this amount in costs.

ORDER
1. The employee is entitled to TTD benefits from June 6, 2003 forward until her condition reaches medical stability.

2. The employee is entitled to a 5% PPI rating upon her condition reaching medical stability.

3. The employee is entitled to reemployment and associated stipend benefits.

4. The employee is entitled to further medical and related transportation benefits.

5. The employer will provide the employee with the personnel records pertinent to the compensation rate issue within thirty (30) days, and the Board retains jurisdiction to determine this issue if necessary.

6. The employee is entitled to interest on unpaid benefits, but is not entitled to a penalty award at this time.

7. The employee is entitled to attorney and paralegal fees in the amount of  $13,315.25 and costs in the amount of $790.33.


Dated at Anchorage, Alaska on  January  18,  2005.
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Krista M. Schwarting, Designated Chair
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Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERTA M. TRUMBO employee/applicant; v. MUNICIPALITY OF ANCHORAGE, employer/insurer and WARD NORTH AMERICA, adjuster/defendants;  Case No. 200201642; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 18,  2005.

                             

 _________________________________

      







Robin Burns, Clerk
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� The record in this matter closed on December 17, 2004 and the Board was due to issue a decision by January 17, 2005.  Due to the State and federal holiday, the deadline for decision was extended to January 18, 2005.


� The employee experienced two injuries in 1999, one in 2000 and two in 2001.  However, the primary focus of the hearing was on the employee’s 2002 work injury.


� See Employee’s Deposition Testimony at 17:1-7.


� See Dr. Hastings Chart Note, dated 2/1/02.


� See Dr. Hastings Chart Note, dated 2/6/02.


� See X-ray Report, dated 2/11/02.


� See Dr. Hastings Chart Note, dated 2/11/02.


� See Dr. Hastings Chart Notes, dated 2/18/02 and 2/25/02.


� See MRI Results, dated 2/27/02.


� See Dr. Kiester Chart Note, dated 3/11/02.


� See Dr. Kiester Chart Note, dated 3/20/02.


� See Dr. Kiester Chart Note, dated 3/29/02.


� See Dr. Kiester Chart Note, dated 4/29/02.


� See Dr. Kiester Chart Note, dated 5/24/02.


� See Dr. Kiester Chart Note, dated 6/26/02.


� See Dr. Kiester Chart Note, dated 8/12/02.


� See PCE Results, dated 8/23/02.


� See Dr. Kiester Chart Note, dated 9/20/02.


� See Dr. Pulver Chart Note, dated 10/30/02.


� See Dr. Pulver Chart Note, dated 1/5/03.


� See Dr. Pulver Chart Note, dated 2/26/03.


� See EIME Report, dated 4/11/03, at 9.


� See id. at 9.


� See id. at 10.


� See Dr. Pulver Chart Note, dated 8/30/03.


� See id.


� See Dr. Pulver Chart Note, dated 6/6/03.


� Dr. James practices in the same group as Dr. Pulver.


� See Dr. James Chart Note, dated 1/19/04.


� See SIME Report, dated 4/30/04.


� See id. at 9-10.


� See Dr. Cunningham Chart Note, dated 10/6/04.


� Thornton v. Alaska Workers’ Compensation Bd., 411 P.2d 209, 210 (Alaska 1966).


� United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


� AS 23.30.120(a);  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).


� Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Smallwood, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pac. Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Smallwood, 623 P.2d at 316).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� See Controversion, dated 8/26/03.


� See id.


� DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000).


� Miller v. ITT Arctic Srvs., 577 P.2d 1044 (Alaska 1978).


� See Employer’s Brief at 10-11.


� See id. at 11;  see also EIME Report at 8.


� See Employer’s Brief at 11;  see also EIME Report at 7.


� See Meek., 914 P.2d at 1280.


� Doyon Universal Srvs. v. Allen, 999 P.2d 764, 770 (Alaska 2000) (citing Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98) (Alaska 1979) (emphasis in original).


� See Trumbo v. Municipality of Anchorage, AWCB Decision No. 03-0279 (Nov. 26, 2003), at 3.


� See id. at 8-9.


� See id. at 10.


� See Letter from RBA Designee Mickey Andrew to Roberta Trumbo, dated 3/24/04.


� See Employer’s Brief at 14.


� The Board held the record open to receive employment records from this employer.


� Id. 


� See supra pages 4-5 (discussing Dr. Pulver’s recommendations for retraining and PPI rating).


� As it is without sufficient medical evidence to do so, the Board makes no findings on the validity of any last injurious exposure defense at this time.


� See Dr. Cunningham Chart Note, dated 10/6/04.


� See EIME Report at 10.


� See Employee’s Brief at 9.


� See Employer’s Brief at 15.


� See Letter from Michael J. Jensen to Sandra Dean, dated 1/8/04.


� See 8 AAC 45.225.


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Land & Marine Rental Co. v. Rawls 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Ass’n, 860 P.2d at 1184, 1191 (Alaska 1993). 


� In her brief, the employee noted that the Board may award a penalty on its own motion.  See Employee’s Brief at 10 (citing Young v. ASCG Inspection, Inc., AWCB Decision No. 04-0157 (July 1, 2004).


� See Young, AWCB Decision No. 04-0157, at 17.


� 718 P.2d 971, 974-975 (Alaska 1986).


� 718 P.2d 971, 974-975 (Alaska 1986); Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� The employer’s sole objection to the employee’s November 24, 2004 fee affidavit is to the hourly attorney fee rate.  Specifically, the employer noted that the Board had not, as stated in the fee affidavit, recently awarded Mr. Jensen fees at the hourly rate of $265.00.  See Employer’s Objection to Affidavit of Attorney’s Fees and Costs.


� 50.10 x $250.00 = $12,525.00;  31.40x $100.00 = $3,140.00


     $12,525.00 + $3,140.00=$15,665.00


     $15,665.00x .85 = $13,315.25


� See 45.180(f)(13).
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