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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CAROL I. SMART, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

STATE OF ALASKA

(Self-Insured),

                                                  Employer,

                                                            Defendant.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200308246
        AWCB Decision No.  05-0014

         Filed with AWCB Anchorage, Alaska

         on January  19,  2005


The Board heard the employee’s appeal of the Reemployment Benefits Administrator’s (“RBA”) determination of ineligibility for reemployment benefits, and the parties’ stipulation to remand the case to the RBA for identification of the appropriate SCODDOT
 for jobs held by the employee in the last 10 years, and for completion of a market survey of the appropriate SCODDOT job description at Anchorage, Alaska, on December 21, 2004.  The employee appeared pro se.  Attorney Patricia Shake represented the employer.   The record closed at the conclusion of the hearing.

ISSUES

1. Under AS 23.30.041(d), shall the Board uphold the decision of the Reemployment Benefits Administrator (“RBA”) or approve the parties’ stipulation and issue an order finding the RBA abused his discretion?

SUMMARY OF THE RELEVANT EVIDENCE

For the purposes of this review, the recitation of facts is limited to those necessary to decide the issue before the Board.  

I.
Medical History
On April 8, 2003, the employee injured her lower back when lifting and moving chairs while working as an Environmental Journey II
 employee for the employer.
  The employer accepted compensability of the employee’s injury and paid time loss and medical benefits.  

After extensive conservative treatment, the employee was seen by John T. Duddy, M.D., Orthopedic Surgeon, on May 21, 2003.  Dr. Duddy indicated a MRI demonstrated L4-5 HNP,
 foraminal, and scheduled the employee for L4-5 left microdiscectomy.  On June 12, 2003, the employee underwent L4-5 foraminotomy and discectomy.

After surgery the employee was seen by Gary S. Gerlay, M.D., for pain management, and continued to be followed by Dr. Duddy.  Dr. Duddy referred the employee to Chugach Physical Therapy.  The employee was evaluated by Sharon Purkis, PT, and began therapeutic exercise for her back on August 11, 2003.

On September 3, 2003, a MRI of the employee’s lumbar spine was taken.  Findings indicated there was an increase in the amount of degenerative changes at L5-S1 with increase narrowing of this disk space; a very prominent disk bulge on the left side at L4-5; and considerable compression of the neural foramen on the left at L4-5.
  There was no evidence to suggest a residual or recurrent disk protrusion.
  

On September 8, 2003, Dr. Duddy reevaluated the employee after the MRI.  His impression was epidural scarring after the L4-5 laminotomy and discectomy.
  Dr. Duddy ordered an epidural steroid injection for the scarring.

Gary Child, D.O., saw the employee on September 12, 2003.  Dr. Childs reviewed the MRI and indicated it demonstrated the employee had a considerable amount of osteophytic spurring, hypertrophied facets, and some disk bulging, with the formation of scar tissue.
  Dr. Child’s diagnosis was:

1.  Degenerative disk disease of the lumbar spine.

2.  Herniated nucleus pulposa of the lumbar spine.

3.  Facet disease of lumbar spine.

Dr. Child referred the employee to Dr. Spencer at the Anchorage Fracture and Orthopedic Clinic for a second opinion.

Dr. Duddy saw the employee again on November 17, 2003.  The employee notified Dr. Duddy that she did not have the injection, but requested a second opinion.  At the employee’s request, 
Dr. Duddy sent the employee’s records to Dr. Spencer.
  The employee continued to treat with 
Dr. Gerlay.

At the request of the employer, the employee was evaluated by Holm Neumann, M.D., PhD., of The Independent Medical Evaluators (“T.I.M.E.”), on January 6, 2004.  At the time of the employer’s independent medical evaluation (“EIME”), the employee continued to have pain as before her surgery.
    Based upon review of the employee’s medical records and a physical examination of the employee, Dr. Neumann’s impression of the employee was as follows:

1. Degenerative disk disease and degenerative joint disease, preexisting the incident of April 8, 2003.

2. Herniated nucleus pulposus which became symptomatic with her incident of April 8, 2003, bringing about her need for surgical management.

3. Chronic pain problems since the time of her surgery and epidural scarring at the present time.

Based on her worsening condition, I cannot rule out some recurrent disk herniation.  It should be noted that she does have negative MRI studies dated September 3, 2003.

Dr. Neumann opined the employee’s job injury caused a permanent aggravation of her preexisting degenerative joint disease; and the present course of treatment the employee was receiving was reasonable and necessary.
  Dr. Neumann opined that a CT
 myelogram would be appropriate to determine the extent of the employee’s epidural scarring and if the employee was a surgical candidate, as he could not rule out recurrent disk herniation.
   

Based upon the residuals of the employee’s job injury, Dr. Neumann opined the employee was probably permanently unable to return to the position she held at the time of her injury, however, he noted the question could not be answered until after the diagnostic studies were complete.
  
Dr. Neumann indicated the employee was able to perform light duty, however, she had the ability to carry out activities of only a sedentary nature; that she must be permitted to get up and move about when she experiences discomfort from prolonged sitting or standing; that she must avoid frequent bending, stooping, squatting, and lifting activities; and that these restrictions are indefinite.

At the time of the evaluation, Dr. Neumann did not find the employee to be medically stable.
  He stated it was too premature to assess impairment and that the CT myelogram studies should be conducted prior to conducting a permanent partial impairment (“PPI”) rating.

Dr. Duddy saw the employee on January 28, 2004, and ordered a CT myelogram.  He indicated if the CT myelogram was negative for epineural scarring, he would continue to recommend an epidural steroid injection, which the employee had already refused.

On February 9, 2004, the employee underwent a lumbar myelogram, which revealed the following:

1. Mild asymmetry of nerve root sleeve of opacification, right less than left, at the L4 - L5 level.

2. Facet degenerative disease with moderate L4 - L5 canal and bilateral neural foraminal stenoses.

3. Mild degenerative disease in lumbar disks and facet joints at other levels without canal stenosis.

At the employer’s request, on March 1, 2004, Dr. Neumann reviewed additional information and medical records of the employee and provided an addendum to his January 6, 2004 report.  Upon reviewing the CT myelogram, Dr. Neumann opined the studies revealed postoperative changes and changes compatible with degenerative disk disease and degenerative joint disease.

Dr. Neumann indicated his opinion regarding his diagnosis of the employee’s conditions had not changed, however, he was of the impression that the employee did not have recurrent disk herniation.
  Based upon the residuals of the employee’s injuries, Dr. Neumann opined that the employee was permanently unable to return to the position of custodian; that she had a probable permanent impairment; and sedentary work restrictions are of a permanent nature.

Dr. Neumann opined the employee was medically stable as of February 26, 2004, but required symptomatic supportive treatment.
  In giving an impairment rating, Dr. Neumann placed the employee in DRE Category III with a 15 percent PPI, utilizing the American Medical Association Guides to the Evaluation of Permanent Impairment, Fifth Edition.

II.
History of Reemployment Eligibility Determination Process
On March 7, 2004, the employer’s independent adjuster, Harbor Adjustment Service, on behalf of the employer, requested an eligibility evaluation for reemployment benefits.

The employee underwent a physical capacity evaluation on April 8, 2004.  The following job descriptions were reviewed:  1. Cleaner, Commercial or Institutional, a medium capacity job; and 2. Personal Attendant, a light capacity job.
  

Forooz Sakata, M.S., O.T.R./L., R.N., B.S.N., C.C.M., C.D.M.S., conducted the evaluation and concluded as follows:

It is my opinion based on her dynamic performance today she has the physical capacity to perform positions listed within Sedentary and modified Light category level.  (She may not be able to tolerate the significant standing and walking that is required by light capacity, given her medical history).

The light category level was described as occasionally, up to one-third of the time, lifting negligible weight to 20 pounds; frequently, one-third to two-thirds of the time, lifting negligible weight to 10 pounds; and constantly, two-thirds or more of the time, lifting negligible weight.
  Comments regarding light category level were, “Requires significant walking or standing.  Or may require sitting with pushing/pulling of control.”

Rehabilitation Consultant, John Micks, Ph.D., C.R.C., of Vocational Options, was assigned as the Rehabilitation Specialist.  On June 1, 2004, Mr. Micks completed the employee’s Eligibility Evaluation Report.  From March 17, 1996 until the time of injury, the employee’s job was Cleaner, Commercial or Institutional, and is classified as Heavy Work.
  The employee held the job of Care Provider in the past 10 years and meets the specific vocational preparation for the position; however the Eligibility Evaluation Report does not indicate when the employee held such a postion, the employers for whom she worked, or how long she held the position.
  For reasons not apparent in the record, Mr. Micks indicated the SCODDOT job description for the position held by the employee was Personal Attendant (domestic services).
  This position is classified as Light Work, exerting up to 20 pounds of force occasionally, and/or up to 10 pounds of force frequently, and/or negligible amount of force constantly to move objects.
  Physical demand requirements of this job are in excess of those for Sedentary Work.
  In addition, this position requires frequent stooping, kneeling, reaching, handling, and fingering, among other things.

On April 5, 2004, Mr. Micks provided for Dr. Duddy’s review the SCODDOT job descriptions for Cleaner: Commercial or Institutional, and Personal Attendant: Domestic Services.  Mr. Micks posed questions to Dr. Duddy regarding his review of the job descriptions.  Question number one states: “Based on your answers to the above questions, can Ms. Smart perform the position of Cleaner, Commercial or Industrial, the job she held at the time of her injury.”
  Dr. Duddy indicated the employee could not perform the cleaner job.
  

The SCODDOT description for Personal Attendant Domestic Services proved to Dr. Duddy is as follows:

Performs personal services to employer in private household: Brushes, clean, presses, men's employer's clothing.  Lays out employer's clothing, and assists employer to dress.  Packs clothing for travel.  Cleans employer's quarters.  Prepares bath.  Purchases clothing and accessories.  Answers telephone.  Drives car to perform errands.  Mixes and serves drinks.  May prepare and serve refreshments.  May shampoo and groom employer's hair, shave face, manicure nails, give body or facial massages, or apply cosmetics for employer.  May change linens, and make employer's bed.

Dr. Duddy opined that, in his medical judgment, using the job description provided to him for Personal Attendant Domestic Services, the employee can perform the job requirements of the position.

Further, Dr. Duddy noted that, “VR will be beneficial.”
  He did not predict any permanent impairment rating as a result of the work related injury.

Mr. Micks performed a Labor Market Survey for the job description Personal Attendant, Domestic Services.  Based upon his contact with nine companies, he indicated that nine openings were located.
  The Labor Market Survey lists seven companies that were contacted.  The sources contacted and relevant employment information is as follows:

1.
Mary Conrad Center.  

Qualifications and Requirements: Applicant must have a high school diploma, and one year experience in a hospital setting.  They prefer a certified nursing attendant, which requires completion of a CNA program.  A CNA will be required in the future.

Physical Demands: Applicant must be able to move patients, lift 50 – 70 lbs. occasionally, 1-10 lbs. continuously. 

Current Openings: two positions are available

2.
Amazing Grace Family Living.


Qualifications and Requirements: Applicant must be a Certified Nursing Assistant.

Physical Demands: Applicant must be able to do heavy lifting, 50 – 70 lbs.  Needs to be able to lift people, help with wheelchair transfers and assist people in walking up stairs.  Constant walking, bending, reaching and sitting are required as needed through out the day. 

Current Openings: None

3.
Parkside Assisted Living, Inc.

Qualifications and Requirements: Applicant must be a certified personal care attendant, be loving, patient and like working with elderly people.

Physical Demands: Frequent bending, stooping, kneeling and reaching are required.  Frequent standing and walking are required.  The lifting requirements are less than 
20 lbs.

Current Openings: one part time

4.
Glacier Assisted Living Home.

Qualifications and Requirements: The employer prefers two years experience.  A background check Is required.  CPR/first aid is also required. 

Physical Demands: Applicant must be able to lift patients.  Constant standing, walking, bending, crouching. 

Current Openings: one

5.
Health Care Bridges.

Qualifications and Requirements: Applicant must have a desire to work with the elderly, be teachable and astute.

Physical Demands: Applicant must be able to lift 40 lbs., run/walk up and down stairs, assist people walking up and down stairs. 

Current Openings: two morning shifts

6.
The Freedom Home.

Qualifications and Requirements: Applicant must be good with seniors.  A background check and fingerprints are required, along with a TB skin test and vaccination against Hepatitis B.  CPR/first aid is also required.

Physical Demands: Lifting of approximately 40 lbs. is required.  Lighter duty lifting is required more frequently.  This position requires some cleaning, which involves a lot of walking, standing, bending and crouching. 

Current Openings: one night shift (9pm –9am)

7.
Horizon House.


Qualifications and Requirements: Must be a Certified Nursing Assistant.

Physical Demands:  Must be able to lift patients without help from another staff person.  Must be able to assist patients with transfers.  Constant walking and standing. 

Current Openings: two positions

The National Employment Outlook projects that by the year 2006 employment in the occupation will grow by 2.3 percent, an increase of 7000 positions.
  Based upon Mr. Micks’ contact with nine companies
 and the National Employment Outlook, he determined the labor market in the Anchorage area was considered good.

At the request of the employer, Dr. Neumann examined the employee a second time on 
June 7, 2004.  His impression was:

1. Degenerative disk disease and degenerative joint disease, preexisting the claim incident of April 8, 2003.

2. Herniated nucleus pulposus which became symptomatic as a result of the April 8, 2003 incident requiring surgery.

3. She continues to have chronic pain with epidural scarring postoperatively.

As of the June 7, 2004 evaluation, Dr. Neumann’s opinion regarding the employee’s medical stability and 15 percent PPI rating did not change.
  He indicated the employee’s complaints were supported by objective findings; specifically, surgical findings noted in the medical records, imaging study findings supporting the diagnoses objectively, and a significant loss of range of motion on the June 7, 2004 exam.
  

Based upon the findings, Dr. Neumann opined the current course of treatment, chronic pain management, was reasonable and necessary.
  He noted the pain management records were sparse in indicating any objective findings, and Dr. Neumann was of the opinion that it would be advisable to have some objective evaluation measurements to indicate any progress of her condition other than those merely on a subjective basis.

Dr. Neumann indicated the employee appeared to be somewhat depressed and sedated during her examination; he recommended the employee discuss Dr. Neumann’s findings with Dr. Gerlay to consider possible adjustment of her pain medications.
  Further, Dr. Neumann felt a psychiatric referral for an evaluation was warranted.

On June 15, 2004, RBA Douglas Saltzman determined the employee was not eligible for reemployment benefits for the following reason:

The evaluating rehabilitation specialist’s recommendations and report received in this office on June 3, 2004.  In this report, Dr. Duddy approved your return to personal attendant, a job you have held in the 10 years before your injury.  According to the report you have worked long enough at this job to the specific vocational preparation level per the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.  Labor market survey information shows that this job is found to exist in the labor market and reasonable vacancies occur for this job.  For all these reasons, you are found not eligible.

The employee requested review of the RBA’s decision stating, “I feel that I am not capable of performing the work duty of a care attendant so I disagree with your decision.”

III.
Stipulation of the Parties
The parties stipulated and agreed that the Labor Market Survey conducted by Mr. Micks does not establish that a job market exists for the SCODDOT job description, Personal Attendant, Domestic Services.  Further, the parties stipulated and agreed that the jobs relied upon by Mr. Micks’ in making the determination that the labor market in Alaska is “good at this time,” do not meet the SCODDOT job description for Personal Attendant, Domestic Services.  The parties stipulated and agreed that the SCODDOT job description provided to Dr. Duffy does not accurately describe the jobs currently available in the job market.

At hearing, the parties stipulated on the record that the case should be remanded to the RBA for development of further information, as follows:

1. Direct Mr. Micks to provide Dr. Duffy with an accurate SCODDOT job description for the jobs available in the Anchorage, Alaska labor market as reflected in the May 19, 2004 Labor Market Survey, that require the employee to move and transfer patients, and require lifting of 40 to 70 pounds.

2. Direct Mr. Micks to conduct a labor market survey for the job description Personal Attendant, Domestic Services.

3. Direct Mr. Micks to interview the employee and determine her plans to return to the State of Alaska.

4. Determine if the employee is eligible to perform the job of Personal Attendant, Domestic Services while taking Class 2 Narcotics for pain management.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Request for an Order Based on the Stipulation
The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or prehearing. . . .

(3) Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms of the stipulation. . . .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

In accordance with 8 AAC 45.050(f)(2), the parties in the course of the hearing in this matter made an oral stipulation of fact and procedure, and requested an order.  Although the parties are resolving a workers’ compensation claim appealing an ineligibility determination of the RBA’s Designee, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board will consider the parties’ stipulation under 8 AAC 45.050(f).

Based upon the oral stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated facts and procedure.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156, 161 (Alaska 1994).  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

II.  RBA’S DETERMINATION OF INELIGIBILITY

Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska, 

the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  The Board also considers an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
  

The Board finds, in applying a substantial evidence standard, that in light of the record as a whole, relevant evidence does not exist that a reasonable mind could accept as adequate to support the RBA’s conclusion that the employee is ineligible for reemployment benefits.  

The Board finds that the Eligibility Evaluation Report and Labor Market Survey conducted by Rehabilitation Consultant John Micks were insufficient.  The Board finds that despite Mr. Micks’ assertion that he contacted nine companies regarding job openings, in actuality he merely reported the results of seven contacts, but numbered his contact list to reflect he contacted nine companies.  The Board finds out of the seven contacts made, only one employer had an opening for a light duty position, and that opening was for a part time position.  The Board finds that the jobs surveyed do not meet the SCODDOT job description for Personal Attendant, Domestic Services, a light duty job.  Consequently, the Board does not have confidence in the validity or content of either the Labor Market Survey or the Eligibility Evaluation.  Based upon the inconsistencies and inaccuracies in the report, and the lack of a valid labor market survey for the light duty SCODDOT job description Personal Attendant, Domestic Services, the Board finds Mr. Micks was careless in the completion of his duties as Rehabilitation Specialist.

The Board finds the RBA abused his discretion in accepting the findings of the Eligibility Evaluation Report and basing his decision upon the recommendations made in the report, when the Labor Market Survey as invalid on its face.  

The Board finds that the SCODDOT job description for a Personal Attendant, Domestic Services is not the proper SCODDOT job classification for the available positions identified in the job market.  The Board finds the Mr. Micks disregarded the duties outlined in the SCODDOT job description Personal Attendant, Domestic Services in determining a labor market exists for the position, based upon the fact that seven of eight available positions require patient transfers and lifting in excess of light duty.  The Board finds the positions identified in the labor market survey clearly require duties that are not light duty.  The Board finds, based on the record in this case, and giving great weight to the opinion of Dr. Neumann, that the employee does not have the ability to perform the duties of the jobs identified in the Labor Market Survey as Personal Attendant, Domestic Services.

In reviewing the record as a whole and the stipulation of facts between the parties, the Board finds as follows:  1.) The record does not contain substantial evidence to support the finding that a labor market currently exists for Personal Assistant, Domestic Services; and 2.) Dr. Duddy was not provided the appropriate SCODDOT job description for the positions currently available in the Anchorage, Alaska labor market.  Since the employee’s eligibility report erroneously concluded a job market exists for Personal Attendant, Domestic Services, the Board finds the RBA abused his discretion by determining the employee is ineligible for reemployment benefits on the basis of the existence of a job market and reasonable vacancies for the position of Personal Attendant, Domestic Services.  Accordingly, we will remand the determination of ineligibility to the RBA for consideration of specific records, and to gather additional information, as follows:

1. The Board shall order that the RBA direct a Rehabilitation Specialist to provide 
Dr. Duffy with an accurate SCODDOT job description for the jobs available in the Anchorage, Alaska labor market as reflected in the May 19, 2004 Labor Market Survey, that require a Certified Nursing Aid certificate, require the employee to move and transfer patients, and require lifting of 40 to 70 pounds.

2. The Board shall order that the RBA direct the Rehabilitation Specialist to conduct a labor market survey for the job Personal Attendant, Domestic Services.

3. The Board shall order that the RBA direct the Rehabilitation Specialist to interview the employee and determine the employee’s plans to return to the State of Alaska.

4. Determine if the employee is eligible to perform the job of Personal Attendant, Domestic Services while taking Class 2 Narcotics for pain management.

5. Review and consider the January 6, 2004 EIME Report of Dr. Holm Neumann.

6. Review and consider the March 1, 2004 EIME Report Addendum of Dr. Holm Neumann.

7. Review and consider the June 7, 2004 EIME Report of Dr. Holm Neumann.

In summary, in this case, the parties have orally stipulated in the course of the hearing, and the documentary record reflects, that the conclusion reached in the Eligibility Evaluation is based upon a Labor Market Survey that is invalid upon its face.  Based upon review of the present record, the Board cannot find substantial evidence to support the RBA’s determination of ineligibility under AS 23.30.041(e).  Accordingly, the Board finds an abuse of discretion by the RBA within the meaning of AS 23.30.041(d).  The Board will remand the RBA Designee’s determination that the employee is ineligible for reemployment benefits and order consideration of the entire record in this case and that the RBA gather additional information.  

The Board shall order that the RBA review the criteria of 8 AAC 45.440 for removal of a rehabilitation specialist from the Board’s list.  Further, the Board shall order that the RBA determine if disqualification of Rehabilitation Specialist John Micks is a consideration, and proceed in accordance with 8 AAC 45.440(c), (d) and (e), as appropriate.


ORDER

1. The Board remands this matter to the RBA with instructions to direct an assigned Rehabilitation Specialist to consider, gather and provide information as follows:

a. Provide Dr. Duffy with an accurate SCODDOT job description for the jobs available in the Anchorage, Alaska labor market as reflected in the May 19, 2004 Labor Market Survey, that require the employee to move and transfer patients, and require lifting of 40 to 70 pounds.  Request Dr. Duffy’s opinion regarding the employee’s ability to perform the jobs currently available in the Anchorage, Alaska job market as reflected in the May 19, 2004 Labor Market Survey.

b. Conduct a valid labor market survey for the job description Personal Attendant, Domestic Services.

c. Determine the employee’s plans to return to the State of Alaska.

d. Determine if the employee is eligible to perform the job of Personal Attendant, Domestic Services while taking Class 2 Narcotics for pain management.

e. Provide Dr. Neumann with the SCODDOT job description for Personal Attendant, Domestic Services.  Request Dr. Neumann’s opinion regarding the employee’s ability to perform that job.

f. Provide Dr. Neumann with an accurate SCODDOT job description for the jobs available in the Anchorage, Alaska labor market as reflected in the May 19, 2004 Labor Market Survey that require a Certified Nursing Aid certificate, require the employee to move and transfer patients, and require lifting of 40 to 70 pounds.  Request Dr. Neumann’s opinion regarding the employee’s ability to perform that job.

g. Consider the January 6, 2004 EIME Report of Dr. Neumann that the employee has the ability to carry out activities of only a sedentary nature and must avoid frequent bending, stooping, squatting, and lifting activities.

h. Consider the March 1, 2004 EIME Report Addendum of Dr. Neumann, that the sedentary work restrictions placed upon the employee will be permanent .

i. Consider the June 7, 2004 EIME Report of Dr. Neumann.

2. The Rehabilitation Specialist shall have 30 days from the date of the issuance of this Decision and Order to complete the eligibility evaluation and labor market survey and submit his or her recommendation to the RBA, in accord with AS 23.30.041(d).

3. The RBA abused his discretion when he adopted the recommendations of Rehabilitation Specialist 
Mr. Micks, which were based upon a Labor Market Survey that was invalid upon its face.

4. The RBA is directed to review the criteria of 8 AAC 45.440 for removal of a rehabilitation specialist from the Board’s list.  The RBA shall determine if disqualification of Rehabilitation Specialist 
John Micks is a consideration, and proceed in accordance with 8 AAC 45.440(c), (d) and (e), as appropriate.  

Dated at Anchorage, Alaska this 19th day of January 2005.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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