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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RANDY A. WHITAKER, 

                                                   Employee, 

                                                      Respondent,

                                                   v. 

DOYON DRILLING INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                      Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION /

        MODIFICATION

        AWCB Case No.  200207685
        AWCB Decision No. 05-0019 

         Filed with AWCB Fairbanks, Alaska

         on January 24, 2005


We heard the employer's petition for reconsideration / modification on the written record at Fairbanks, Alaska on January 13, 2005.  Attorney Robert Beconovich represented the employee. Attorney Richard Wagg represented the employer and insurer (petitioners).  We closed the record on January 13, 2005, at the time of our deliberations.


ISSUES
Shall we order reconsideration of our December 21, 2004 decision and order (D&O) (AWCB No. 04-0301) granting the employee’s claims for interest, attorney fees and costs?

PROCEDURAL AND FACTUAL HISTORY

In our December 21, 2004 D&O, we described the factual history of this case as follows:

The employee injured his right knee while working for the employer on the North Slope in April of 2002. An ACL allograft reconstruction was done and ultimately the relationship with his treating orthopedic physician terminated when a dispute arose over payments from the insurer.

The employee relocated to Texas. His knee has not healed, is not currently stable and efforts at securing aftercare from any source in Texas have met with limited success, due to insistence by health care providers that the insurer make commitments to pay the costs of medical treatment. In a letter dated January 20, 2004, the employee designated Dr. Myron as his treating physician, specifically noted his office address as located at Lubbock Injury Rehabilitation Center. On March 30, 2004, Dr. Myron reported the employee experienced a significant instability in the knee and, among other things, recommended an orthopedic referral and an MRI. 

Meanwhile, on March, 3, 2004 the insurer controverted “[a]ll treatment at Lubbock Injury Rehabilitation,” stating that these services are "not prescribed by a recognized treating physician." At hearing on April 22, 2004, however, the employer clarified that there was no controversion of Dr. Myron’s evaluations and treatment, but only of non-doctor administered treatments, such as physical therapy. We ordered authorization of continuing treatment by Dr. Myron in the locale where the employee resides, pursuant to A.S. 23.30.095 and 8 AAC 45.082. AWCB No. 04-041 (June 17, 2004).  

Thereafter, based on “anomalous” results from an MRI, the employee was referred to an orthopedic specialist, Mimi Zumwalt, M.D., who has performed an additional series of tests and a CT scan. These were to be used in determining the future course of the employee’s medical treatment. 

The employer terminated TTD payments on February 27, 2003, converting biweekly payments to PPI benefits until these were exhausted in May of 2003, which the employee testified has resulted in extreme hardship. The employee testified his knee has not healed and he is required to depend on family members for financial and other support. The employee said that without time loss payments, he is left without support during his medical instability, he has attempted unsuccessfully to work with his injury and he has exhausted all his personal resources in order to attempt maintain himself and his family. 

Earl Latimer, M.D., the surgeon who performed a partial lateral menisecetomy and an anterocruciate ligament reconstruction surgery in June 2002 testified by way of deposition. On reviewing the MRI results on June 2, 2004, Dr. Latimer testified that the employee has swelling or infusion at or near the site of the knee surgery. He also noted cystic changes around the surgery site as well as degeneration of the bone graft and destruction of the bone. He said that usually the period of recovery would take six months to one year. In this case, however, Dr. Latimer believes the employee has not recovered, and his knee condition is not medically stable.

On October 13, 2004 the employee attended an employer-sponsored independent medical evaluation (EIME) before Gerald Keane, M.D., and Michael Dillingham, M.D., in Redwood City, California. The EIME report was not available for review at the time of our October 28, 2004 hearing, so the hearing record was held open to November 23, 2004, expecting that the report would be produced by the employer at that time. It was not.

The employee testified that Drs. Keane and Dillingham concluded that the bone graft had failed with respect to the ACL ligament reconstruction, and that the knee was widely damaged and may be infected. The employee also understood the doctors to say that he was in danger of losing his leg if this disease process is not resolved. 


After considering the facts, as applied to the law, we concluded, in part, as follows:

The employer asserts the record contains no medical evidence documenting the employee’s need for additional medical treatment, or that any such treatment would improve the employee’s condition. As such, the employer reasons, the employee cannot produce clear and convincing evidence to overcome the presumption that his condition was medically stable. We disagree. 

First, the employee testified that he believes his condition will improve with additional medical treatment. He said this opinion is supported by his discussions with EIME physicians Keane and Dillingham who indicated he may have a bone infection and be at risk of loosing his leg. 

Additionally, Dr. Latimer testified that the cyst formation was a direct product of the surgery he performed on the employee’s work-related condition. Additionally, Dr. Latimer testified that the employee does need additional treatment, and his condition is not medically stable, and suggested it can be expected to improve with additional treatment.

We find the employee has provided clear and convincing evidence that his condition is not medically stable. Accordingly, we conclude the employee is entitled to continuing TTD or TPD benefits from February 28, 2004 forward through the period of his recovery. We reserve jurisdiction to resolve any disputes as to wages the employee may have received, for periods when he attempted to work, or as to computation of his correct compensation rate.
Following issuance of our D&O, the employer petitioned for reconsideration or modification, arguing we misinterpreted the facts and misapplied the law. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:

Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request a rehearing and modification of a Board order as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”
Our authority to modify must be exercised with discretion in order to respect the important, countervailing interest in finality of decision. The Alaska Supreme Court has recognized that finality is a valid interest of both the parties and the Board. Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974). 

In Robertson v. American Mechanical, Inc., 54 P3d 777 (Alaska 2002), the Alaska Supreme Court noted that the Superior Court had affirmed the Board’s denial of a modification request, based upon its determination that the petition was "solely a back-door attempt to reopen and retry the employee's case" and that the employee "had not presented sufficient evidence to support a rehearing and modification." Id. at 3. In the decision quoted by the Supreme Court (AWCB Decision No. 98-0084 (April 8, 1998)) the panel had noted the requirements of AS 23.30.130, as well as 8 AAC 45.150, and then quoted from the court's opinion in Interior Paint. The panel stated, "The Court went on to say: 'The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation § 81.52, at 354.8 (1971).'" Robertson, 98-0084 at 3. In denying the petition the panel noted that Robertson had cited numerous instances where he believed the hearing evidence, including a medical expert's testimony, could have been differently interpreted. The panel also noted that Robertson's counsel had exercised his opportunity to examine that witness. The panel concluded the employee was impermissibly attempting to retry his claim, and had failed to present sufficient evidence to support rehearing and modification, and therefore denied the petition. Id. at 4. 

The employer asserts, in part, that we are not permitted to rely on the employee’s “hearsay” reports of statements made by Drs. Keane and Dillingham. In our footnote 1, we stated:

We note that if this testimony is considered hearsay evidence it is admissible as it supports or explains the direct evidence and testimony of Dr. Latimer and the employee.  8 AAC 45.120. We also note that in addition to failing to provide the medical reports of Drs. Keane and Dillingham, the employer did not produce either doctor at hearing, though both were included on the employer’s witness list.

On further reflection, we also find this testimony admissible as a statement by a party-opponent. Evidence Rule 801(d)(2).  Alternatively, we also find it is admissible under Evidence Rule 803(4).

The employer further contends we failed to correctly interpret Dr. Latimer’s testimony. At the conclusion of our summary of Dr. Latimer’s testimony, we state in our footnote 2: “Any doubt as to the substance of Dr. Latimer’s testimony must be resolved in favor of the employee.  Beauchamp v. Employers Liab. Assurance Corp., 447  P.2d 993 (Alaska 1970).”

The employer provided no new evidence, justifying reconsideration or modification of our D&O. Instead, it recited those portions of Dr. Latimer’s testimony supportive of its interpretation of the case. The employer ignored additional Dr. Latimer’s additional testimony supportive of the employee’s case.

As such, we conclude the employer has undertaken an impermissible attempt to retry its defense. Additionally, we find the employer has not submitted the required evidence to support any assertions of "changes in condition" and “mistake of fact.” Further, we find the employer has not met our regulatory requirement to petition for modification based on an affidavit establishing that the evidence "could not" have been developed in time for the hearing with "due diligence.” Accordingly, we conclude any request by the employer for rehearing and modification must be denied.
 

ORDER

The employer's petition for rehearing and modification is denied and dismissed. 

Dated at Fairbanks, Alaska this 24th day of January, 2005.
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Fred Brown, Designated Chairman
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 John Giuchici, Member



















________________________________________                                
                                 
        Chris N. Johansen, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of RANDY A. WHITAKER employee / respondent; v. DOYON DRILLING INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200207685; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th  day of January, 2005.
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� Additionally, we note the employer has failed to undertake timely payment of awarded time-loss benefits, or to obtain a stay on appeal.  AS 23.30.155(f) imposes a late payment penalty for failure to timely pay a board order.  Additionally, the employer may be subject to a finding of a frivolous or unfair controversion under AS 23.30.155(o)
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