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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DEBORAH A. SONNABAND, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

STATEWIDE SERVICES, INC.,

                                                  Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                                  Insurer,

                                                            Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION / 

        MODIFICATION

        AWCB Case No.  200018899
        AWCB Decision No.  05-0020

         Filed with AWCB Fairbanks, Alaska

         on January 24, 2005


We heard the employee's petition for reconsideration on the written record at Fairbanks, Alaska on January 13, 2005. Attorney Michael Jensen represented the employee. Attorney John Harjehausen represented the employer.  We closed the record at the time of our deliberations. 


ISSUES
Shall we order reconsideration or modification of our December 24, 2004 decision and order (D&O) (AWCB No. 04-030) denying the employer’s request to reconsider our November 9, 2004 decision and order (AWCB No. 04-0265) granting the employee’s claims for interest, attorney fees and costs?

PROCEDURAL AND FACTUAL HISTORY

In our November 9, 2004 D&O, in part, we awarded the employee’s claims for interest, attorney fees and costs. We denied her claim for penalties under AS 23.30.155(e).
Following issuance of our D&O, the employer petitioned for reconsideration of that portion of the D&O awarding interest, costs and attorney's fees. The employer argued, in part, that it was inconsistent for the Board to find that certain medical bills were due and payable for the purpose of awarding interest, without also awarding penalties under AS 23.30.155(f), which imposes a late payment penalty for failure to timely pay a board order, which includes an approved C&R. In making our finding denying reconsideration, we stated in footnote 1:

The employer made a compelling argument in favor of awarding the employee penalties under AS 23.30.155(f), which we did not address, based on our finding that payment was due within 14 days of approval of the C&R. Nevertheless, the employee did not renew her claim for penalties on reconsideration and we will not address it at this time.

Thereafter, the employee petitioned for reconsideration of our D&O, requesting that we award penalties under AS 23.30.155(f).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As we stated in our December 24, 2004 D&O, as an administrative agency, we are permitted to reconsider a previously issued decision, in accordance with AS 44.62.540, which reads as follows:

Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

We are also permitted to modify a decision in accord with AS 23.30.130, which reads as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

08 AAC 45.150(a) allows a party to request a rehearing and modification of a Board order as follows: “The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.”
Our authority to modify must be exercised with discretion in order to respect the important, countervailing interest in finality of decision. The Alaska Supreme Court has recognized that finality is a valid interest of both the parties and the Board. Interior Paint Co. v. Rodgers, 522 P.2d 164 (Alaska 1974). 

In this case, the employee did not challenge our denial of penalties until December 28, 2004, more than 30 days after our November 9, 2004 D&O. As such, we will deny the employee’s petition for reconsideration as untimely.

As to the employee’s petition for modification, it is timely, and we will consider the petition. The employee asserts she has consistently requested penalties under AS 23.30.155. We have denied penalties under section 155(e). She renews her request for penalties under Section 155(f).

The employer opposes the petition asserting that the employee has presented no new facts justifying modification. The employer further asserts that we have no authority to impose penalties against the Alaska Insurance Guarantee Fund (AIGA), since it is an instrumentality of the State of Alaska. The employer cites Native Village of Eklutna v. Alaska Railroad Corporation, 87 P.3d 41, 45 (Alaska 2004); Gurrero v. Alaska Housing Finance Corporation, 6 P.3d 250, 258 (Alaska 2000); Alaska Housing Finance Corporation v. Salvucci, 950 P.2d 1116 (Alaska 1997) as authority for its position that AIGA is a government entity against which punitive awards cannot be awarded.

We easily distinguish the cases above, in part, based on our longstanding practice of awarding penalties against self-insured state and municipal entities for late workers’ compensation payments, and because limits on such penalties are set by statute. In this case, however, the employee does not offer changed conditions or mistakes in determination of fact as a basis for modification, as required by Section 130. Instead, she challenges our application of statutory law. As such, we find insufficient basis provided to consider modification of our decisions. Accordingly, we conclude the employee’s petition for modification must also be denied.

ORDER


The employee's petitions for reconsideration and / or modification is denied and dismissed. 

Dated at Fairbanks, Alaska this 24th day of January 2005.







ALASKA WORKERS' COMPENSATION BOARD







________________________________________                                






Fred Brown, 
Designated Chairman
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John Giuchici, Member







________________________________________                                
  Chris Johansen, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of DEBORAH A. SONNABAND employee / petitioner; v. STATEWIDE SERVICES, INC.,   employer; ALASKA INS. GUARANTY ASSN., insurer / respondents; Case No. 200018899; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 24th, 2005.
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