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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DON H. HENSLEY, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

H & H CONTRACTORS, INC.,

                                                  Employer,

                                                   and 

ALASKA INS GUARANTY ASSN,

                                                  Insurer,

                                                            Defendants.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  199912123
        AWCB Decision No. 05-0026

         Filed with AWCB Fairbanks, Alaska

         on January 31, 2005


We heard the employee's claim for workers’ compensation benefits on January 13, 2005, in Fairbanks, Alaska. Attorney James Hackett represented the employee. Attorney Robin Gabbert represented the employer.  We closed the record at the conclusion of the hearing. 


ISSUES
1. Whether the employee is due temporary total disability (TTD) benefits from June 14, 1999 – July 4, 1999 and October 11, 2002 – May 30, 2003?

2. Whether the employee is due permanent partial impairment (PPI) benefits, based on a 10% rating?

3. Whether the employee is due a compensation rate adjustment?

4. Whether the employee is due payments of penalties and interest?

5. Whether the employee is due medical and transportation benefits?

6. Whether the employer is responsible for an unfair or frivolous controversion?


SUMMARY OF THE EVIDENCE
The employee testified he was injured at work on June 14, 1999 when a co-worker unexpectedly started a conveyer belt that the employee was standing on, located about 5-6 feet off the ground. The employee said he got caught by another conveyor that he was reaching to repair, was turned horizontally, and pulled in two different directions before “it finally released” him. The employee testified he then fell to the ground, landing on his head, his upper neck, and back. 

The employee estimates he lay on his back for about 45 minutes. The employee testified his supervisor Tom Williams took him to Fairbanks Urgent Care Center (FUCC) and then took him home and practically carried him upstairs to his apartment and laid him down in bed because he could not walk. The employee testified that on the following day, Tom Williams came back to his house, carried him to his truck, put him in his truck, and took him back to the doctor. The employee testified he was given pain pills and a back brace. He said he could not walk, and lay in bed. 

The employee testified he experienced pain down both legs, from the waist down. The employee said he "lost all motor control” of both of his legs and he could not move his left leg or his right leg". The employee testified he remained in bed for the next three days, having food and water brought to him. He said he used a bedpan. 

The employee said he back was swollen and black and blue. The employee testified that after follow-up treatment at FUCC, he returned back to full work by July 28, 1999. 

The employee returned to the same job the spring of 2000. The employee testified that he was able to do his regular work, even though he experienced “pain every day" in his lower back area.  The employee said he experienced pain mostly down his right leg, although “sometimes ... it would hurt on both sides." 

The employee said he worked “in constant pain" after June 14, 1999. The employee and his girlfriend testified he finally went to a chiropractor in January 2001. He said he would still "have pain, but was able to walk". The employee testified he took over-the-counter pain pills, including “a lot of Doan's back pills, Ibuprofen, and Tylenol.” 

In his deposition, the employee described his daily regimen after returning to work in 1999: 

Wake up in the morning two hours early and stretch for two hours just to get out of bed, lay down in agonizing pain all night long, and start all over again the next day. I did that everyday for a year and a half, until I went to the first chiropractor, Ahern, and he actually helped me a little bit. I still had the pain in the morning and I still had the pain in the evening, but I felt a little bit better. 

The employee confirmed this daily experience during the hearing. His girlfriend similarly testified, and said she gave him back rubs every morning, to help him get started with his daily activities. His former wife also testified she was aware of the physical difficulties he faced after the date of injury.

The employer’s version of events surrounding the employee’s reported date of injury is quite different. The employee's supervisor, Tom Williams, testified he did not take the employee to FUCC, nor did he take him home. According to Williams, the employee indicated that his injuries were minor and he wanted to continue working for the day and, in fact, completed a 10-hour work-day. This testimony is supported by the employee’s original time cards provided by Williams. 

Tom Williams further testified that he did not go to the employee's house or carry him to his truck. Nor did he take him to the doctor at any time. Further, although the employee testified that he was off work as a result of his injury for “at least” six weeks, the employer’s payroll records indicate that he returned to work, and worked 10-hour days in the weeks following his injury, including the day following his injury. 

MEDICAL AND PROCEDURAL HISTORY

According to the first record of treatment at FUCC, the employee was seen at 3:35 p.m. on the day of injury, reporting he fell "from 3 ft. up at work 7:30 this a.m." The employee reported pain and numbness and burning of the lower back radiating down his thigh. He had a negative straight leg raise bilaterally and was negative for neurological or sensory deficits. He refused a Toradol shot. He was diagnosed with a low back contusion. 

According to FUCC records, the employee did not return the next day but returned 3 days later on June 18, 1999. He reported decreased pain but still a burning right buttock. He was tender at L5-S2 but straight leg raising was still negative bilaterally and he still showed no neurological or sensory deficit. He was to return for a recheck of his low back but never did. 

The employee did return to FUCC for treatment of a work-related left leg injury about six weeks later on July 28, 1999. There is no mention of low back pain or problems at that time. He was released to return to his regular work as of July 28, 1999 relative to a left leg laceration. 

The record contains no evidence that the employee sought treatment for low back problems in 1999 after his 2nd visit with FUCC. There is no evidence he sought treatment for low back problems in the year 2000. From October 27 – October 30, 2000, he was admitted to Fairbanks Memorial Hospital (FMH) for “acute vertigo, severe.” At that time, he denied any chronic problems and denied taking any medications. There is no mention of low back problems during his 3-day hospitalization. 

The employee completed a health questionnaire for a subsequent employer, Phillips Field Equipment & Repair, on December 4, 2000. Although he details several different medical problems on this form, he denied he ever had or had been treated for a neck or back injury. 

No additional medical bills or reports were received by the insurer for any treatment of the employee until 2003 when 2 chiropractors attempted to submit reports and bills retroactively. First, there is a chiropractic patient staff progress note from the office of William Tewson, D.C., dated August 27, 2001, documenting one adjustment and a complaint of right, low back pain. There is no indication that this was related to a 1999 injury. Additionally, Michael Ahern, D.C., recently submitted a bill listing 2 dates of treatment in 2001, 2 dates in 2002 and 3 dates in 2003. The report indicates a number of diagnoses for which the employee was obtaining treatment, including headaches, neck pain, upper shoulder pain and thoracic subluxation. A chronic stiff low back was listed as the 5th in the line of diagnoses and it is noted that the employee did not complain of right sciatica to his knee until "this year" (2003). There is no indication that this was submitted to the workers' compensation insurer at the time of treatment. The employee's insurance company is listed as "Local 302 Operating Engineers."

The employee was also seen at Interior Neighborhood Health Clinic on June 14, 2002 for dizziness. His musculoskeletal exam was noted to be normal. The employee was treated on July 16, 2002 for headaches. The report documents a history of a motorcycle accident in 1981 where he was rendered unconscious for approximately 30 minutes and his helmet was “totaled.” The employee testified in his deposition that he had not ever been involved in any motor vehicle accidents where he had been injured, except for having broken his fingers. He specifically denied any neck injuries. He also denied ever having had a head injury or being knocked unconscious. 

The first treatment for the employee's current low back problems occurred on March 17, 2003 when he reported to Dr. Tewson low back pain and right lateral thigh pain. He told Dr. Tewson the problem started approximately 1 1/2 months before that visit. He listed the insurance company as "Wel Pen-Op Eng." There is nothing in Dr. Tewson's chart notes to indicate that this problem was related to the June 1999 injury. 

The employee returned to FUCC on March 28, 2003. In the resulting report from FUCC, the employee's history changed to a "long term injury X 2 years." A diagnosis of chronic low back pain was made. He returned to FUCC the next day when it was noted: "this onset of his pain X 2 months." The employee was referred to John Joosse, M.D., and for an MRI. 

An MRI performed on April 9, 2003 showed a large disc extrusion, measuring approximately 9 x 11 mm with displacement of the nerve root. On April 14, 2003 the employee told Dr. Joosse that he had had recurrent pain episodes every month or so but that the pain episodes had gotten worse lately and that he wanted surgery as soon as possible. His pain diagram on April 14, 2003 showed pain radiating down the entire right leg to the ankle. 

On April 18, 2003, Dr. Joosse performed a right-sided hemi-laminotomy and disc evacuation with nerve root decompression. Dr. Joosse noted, in his April 17, 2003 FMH History  & Physical, that when the employee presented to him for treatment he was in disabling pain, unable to stand erect and unable to stand at all for more than 5 minutes because of the intense burning pain in his right leg. Dr. Joosse described the herniated disc seen as “massive." During the operation, 3 large free fragments were removed from the disc base. 

On June 13, 2003, the employer controverted all benefits on the basis that no medical evidence had been received indicating the employee's injury of June 14, 1999 was a substantial factor in causing his current condition and need for treatment and because the insurer had received no record of any medical treatment for almost 4 years. On June 17, 2003, Dr. Joosse wrote a letter to Sandy Stuller noting that he disagreed with the controversion, based on the employee's reported history during the years following the work-related injury. The employee reportedly did well post-operatively and returned to work full-time as of June l, 2003. 

On June 24, 2003, Larry Harikian, M.D., of FUCC provided a letter, at the employee's request, stating "because 4 years have elapsed between the time of his original examination in 1999 and the subsequent examination in 2003, it is impossible for me to definitively state as to whether or not his original low back injury sustained while employed at H&H Contractors was the cause of the herniated disc found in 2003." Dr. Harikian further stated that if the employee recovered from his low back injury in 1999 and was able to work symptom-free for a prolonged period, one would have to conclude that his original injury was not the direct cause of his subsequent herniated disc. However, if the employee was "never pain free" from the original injury and this pain persisted to March 2003 with consistent symptoms and findings, one could conclude that the original injury was the root cause of the subsequent herniated disc in 2003. Absent medical records of treatment from 1999 to 2003, Dr. Harikian was unable to conclude one way or the other. 

On July l, 2003, Dr. Tewson sent a letter "To Whom It May Concern" stating that treatment the employee received at his clinic on August 27, 2001 and on 3 dates in March 2003 was for a work-related injury occurring on June 14, 1999. This was the first time Dr. Tewson filed any reports indicating that he thought his treatment was related to a work injury. 

The employee saw Dean Ricketts, M.D., on December 2, 2003 for the first of 2 employer-sponsored independent medical evaluations (EIMEs). Based on the employee's history that his lower back complaints after the initial injury never resolved and based upon a January 2001 chiropractic report, which Dr. Ricketts mistakenly thought appeared to "include a diagnosis of right sciatica" in 2001, he opined that the June 14, 1999 incident was a substantial factor in producing the condition requiring surgery. Apparently, Dr. Ricketts misread the January 2001 report from Dr. Ahern, as the report notes treatment on January 16, 2001, but also notes the employee did not have right sciatica to the knee, until "this year" (2003). Dr. Ricketts found the employee to be medically stable and gave him an 8% PPI rating. He apportioned 4% of this to the work injury and 4% to other factors. 

In a letter to the Board’s prehearing officer dated January 14, 2004, Dr. Joosse asserted the employee was due a 10% PPI rating, which he said “would merit Don H. Hensley $17,700 dollars." He also thought the employee "merits TTD from October ‘02 through May 30th ‘03." The employer objected to this report, and Dr. Joosse appeared and testified at hearing. Dr. Joosse testified he continues to support his earlier findings, based on the employee’s reported history. If the employee’s history is found to be inaccurate, however, he said his opinion of the work-relatedness of the condition could change. For example, if the employee did not experience the continuing pain since the date of his injury, in the manner he reported, the likelihood of work-relatedness is diminished.

The employee saw Alan Greenwald, M.D., for a second independent medical evaluation (SIME) on August 4, 2004. The employee told Dr. Greenwald that there was a gradual worsening of his condition as a result of physical stresses, but no new injury, developing to the point that toward the end of 2002, his condition was intolerable and he had to stop working on October l, 2002. Time sheets from the employee's employer, Fairbanks Sand & Gravel (FS&G) show that he worked full-time between October l, 2002 through October 1l, 2002. Wage statements from FS&G show that the employee was paid for the time period September 29, 2002 through October 12, 2002. 

Based on the history given to him by the employee, Dr. Greenwald opined that the employee suffered a "major back injury” in 1999 and that the June 14, 1999 injury caused an acute injury, which became chronic back pain with radiculopathy. He thought the injury was a substantial factor in the employee's need for treatment, including surgery, in April 2003. He thought the employee had reached medical stability by October l, 2003. Based upon the employee's story that he was disabled beginning October 2002, Dr. Greenwald opined that he was disabled as a result of his work-related injury. Dr. Greenwald assigned a DRE category III 10% PPI rating. 

The employee was seen for a 2nd EIME, with Steven J. Schilperoort, M.D., on January 16, 2004. To Dr. Schilperoort, the employee reported not only being unable to work following his injury, he told Dr. schilperoort that it was almost a month before he was able to gain motor control in his legs. In a detailed forensic report and with the benefit of having reviewed complete medical records, Dr. Schilperoort opined that the employee's condition and treatment beginning in March of 2003 represents a new injury. In finding that the June 14, 1999 injury was not a substantial factor in causing the claimant's condition and need for surgery in 2003, Dr. Schilperoort noted the fact that there was no mention of scar tissue formation in the region of herniation in Dr. Joosse’s operative report. At hearing, Dr. Schilperoort testified that such scar tissue would have developed within six months of a herniation.

Dr Schilperoort further opined that there is no way that the inter-operative findings seen could have occurred 4 years previously. He found the employee's disc herniation was recent and, based on the employee's own history of the onset of pain 2 months prior to March 29, 2003, found that the disc herniation probably occurred, roughly, in late January of 2003. He opined that there is no way the employee would have been able to perform his mining and welding operations for almost 4 years with a disc herniation of the size found at surgery. He said it simply could not have occurred in 1999. Dr. Schilperoort pointed out that extruded fragments require an event and that an event is characterized by a sudden change in symptoms such as the employee had in late January of 2003. 

Dr. Schilperoort found that 8% PPI would be a correct assessment of the employee's overall impairment, but that such impairment was not a result of the employee's June 14, 1999 injury at all. He disagreed with Dr. Joosse's 10% PPI rating on the basis that a DRE category III rating requires "significant signs of radiculopathy." On the basis that the employee's pain diagram identified low back pain only, he opined that a category II rating would be appropriate where, as here, there is a history of a prior radiculopathy which has subsided. For that reason, Dr. Schilperoort also disagreed with Dr. Greenwald's PPI assessment. 

Dr. Schilperoort also noted that the employee significantly embellished his symptoms. For instance, he stated, the employee described his pain following the work incident as 100 on a scale of 10 and said, "It was like ending your life. I crawled everywhere I went." One of his Waddell's tests was positive.  In addition to symptom magnification, Dr. Schilperoort noted that the employee stated disproportionate levels of pain as compared to valid objective findings. The "most telling feature" of which was a bridging phenomenon observed in the employee. 

Dr. Schilperoort also reviewed the affidavit of Tom Williams and the time cards from the employer. He noted that the records, which show the employee continuing to work 10-hour days following the injury, are inconsistent with his claim that he lost motor control of his legs and could not support his own weight for almost a month. He also noted such complaint was never recorded by any of the contemporary medical providers. He noted that there appears to be consistent discrepancies in the employee's depiction of his recollection of events as opposed to what appears to have actually occurred. 

In conclusion, Dr. Schilperoort opined that the employee's lumbar strain of June 14, 1999 resolved with no permanent impairment and was not a substantial factor in causing the employee's disc herniation 3 1/2 years later in 2003. Dr. Schilperoort did not recommend any further diagnostic studies or tests related to the June 14, 1999 incident. He thought electrodiagnostic studies might be worthwhile relative to any new incident/injury the employee suffered on September 24, 2004. Otherwise, his only recommendation was a psychological evaluation including an MMPI-II. He thought there was currently no justification for a surgery based on the valid portions of the current physical examination. Dr. Schilperoort opined that the employee did not have any work restrictions related to his June 14, 1999 injury but based upon his later non industrial-related L5-S1 right-sided disc herniation and later surgery, he should be limited to medium level work. 

After having reviewed additional records, in a report dated December 28, 2004, Dr. Ricketts states he now agrees with Dr. Schilperoort that the employee's 1999 injury was not a substantial factor in causing his herniated disc and condition, which started in 2003.
 

In an Alaska Dept. of Labor (ADL) IVR certification related to a claim of unemployment benefits for the week starting October 12, 2002, the employee answered "yes" to the question "Were you available and physically able to work each day?" He answered that his reason for job separation was "lack of work." The employee again filed a claim for unemployment benefits starting the week of January 4, 2003. When asked the question "Were you available and physically able to work each day?" the employee answered "yes." The employee filed a 3rd claim for unemployment benefits starting the week of May 24, 2003. Again, he answered that he was available and physically able to work each day. Indeed, the employee did receive unemployment benefits for the week ending October 19, 2002 through and including the week of May 24, 2003. 

Initially, after the EIME with Dr. Ricketts, the insurer paid the employee TTD benefits from March 8, 2003 through May 30, 2003 at the rate of $110 per week, as the employee had not provided wage documentation to support his claim for a compensation rate increase. The employee was also paid 4% PPI based upon Dr. Ricketts’ opinion that 50% of his 8% PPI was related to the work injury. 

Later, the carrier changed its position, based on information subsequently obtained from Tom Williams, information obtained from post-injury employers, and information obtained from ADL Division of Unemployment Insurance Benefits that the employee received unemployment during time periods he was claiming TTD. The employer also changed its position after concluding that prior medical reports were unreliable as they were based on an embellished history given by the employee, and not on the true facts. 

At hearing, when invited to comment on the inconsistencies in his reported histories, vis-à-vis the documented facts, the employee merely said that the details of his medical history were not important to him. The threshold issue we must decide is the compensability of his claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In order to establish the presumption of his entitlement to workers’ compensation benefits in this case, the employee relies on  his own testimony, the testimony of his friends and ex-wife and the medical opinions and testimonies of Drs. Joosse, Tewson, Ricketts and Greenwald, that his medical condition is substantially related to his work for the employer. We find this evidence is sufficient to establish the presumption of compensability, and the employer must submit substantial evidence to rebut the presumption of entitlement to these benefits.  Based on the report of Dr. Schilperoort, who concluded that the employee’s conditions are not substantially related to his work, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, the employee must prove his claims by a preponderance of the evidence.

Based on our review of the record as a whole, particularly, the medical report and testimony of Dr. Schilperoort, we find the employee cannot prove his claim for additional workers’ compensation benefits by a preponderance of the evidence. Particularly, we are unable to reconcile the documentary record with the employee’s statements about the nature of his condition in the days, months, and years following the conveyor belt injury incident. In short, although he has claimed to be nearly an invalid during some of this period, and that he remained at nearly the same level of pain throughout the period, the clear documentary record shows he was able to work, with little or no restriction, at least until the fall of 2002. As such, we find any medical opinions based on his reports of incapacity are unreliable, and must be discounted. Significantly, even though the employee stated he did not believe accurate reporting was important, Dr. Joosse testified that his finding of work relatedness could be reversed, if the reported history was found to be inaccurate.

In conclusion, based on Dr. Schilperoort’s opinion that the employee's condition and treatment beginning in March of 2003 represents a new injury, which had occurred less than six months prior to the 2003 treatment, we find the June 14, 1999 injury was not a substantial factor in causing the claimant's condition and need for surgery. Based on employement records documenting that the employee continued to work full-time after his date of injury, we find he is due no period of TTD in 1999. Based on Dr. Schilperoort’s opinion that the employee's lumbar strain of June 14, 1999 resolved, with no permanent impairment, we find the employee is eligible for no additional TTD, PPI, or other benefits arising from his period of unemployment and medical evaluation and treatment in 2002 – 2003, and thereafter. Accordingly, we conclude the employee’s claims for additional workers’ compensation benefits must be denied and dismissed.

ORDER
The employee’s claims for additional workers’ compensation benefits is denied and dismissed.
Dated at Fairbanks, Alaska this 31st day of January 2005.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DON H. HENSLEY employee / applicant; v. H & H CONTRACTORS, INC., employer; ALASKA INS GUARANTY ASSN, insurer / defendants; Case No. 199912123; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on January 31st , 2005.
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� The employer objected to consideration of Dr. Ahern’s records under the Smallwood rule. Nevertheless, we admitted and considered the documents as business records, not prepared in anticipation of litigation. Evidence Rule 803(4).


� The employee objects to consideration of this report pursuant to the Smallwood rule. Given that this report was prepared in anticipation of litigation, and Dr. Ricketts did not appear for cross-examination, we do not consider this report in reaching our decision. Evidence Rule 803(4).
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