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 ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	AMANDA E. THOMAS, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

HOTEL CAPTAIN COOK, THE,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY INS CO,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200316248
        AWCB Decision No. 05-0027

         Filed with AWCB Anchorage, Alaska

         on January  31,  2005


We heard the employee’s petition for a protective order and the employer's petition for dismissal on the written record on January 19, 2005, in Anchorage, Alaska. The employee represented herself. Attorney Colby Smith represented the employer.  We closed the record at the time of our deliberations.


ISSUES
1. Whether the employer should be prohibited from taking depositions until it produces certain documents.

2. Whether the employee's claim for workers' compensation benefits should be denied for her failure to comply with the prehearing officer's November 4, 2004 order to attend her deposition.


SUMMARY OF THE EVIDENCE
The employee was injured while working for the employer on September 5, 2003. Subsequent to her injury, the employee filed workers' compensation claims dated February 12, 2004, April 21, 2004, May 17, 2004, June 2, 2004, July 9, 2004, and August 17, 2004. As discovery progressed, the employer sought the employee's deposition, which was originally scheduled for July 29, 2004. 

The employee failed to attend her deposition. On August 31, 2004, the employer filed a petition to compel the employee to attend her deposition. The employee filed a Petition for a Protective Order regarding proposed document releases and her deposition on September 9, 2004. 

The employee filed a Motion to Compel Discovery regarding her discovery requests on October 19, 2004. During the discovery process, the employee submitted two separate requests for production to the employer. Through these documents, the employee requested any medical records, investigation reports, employment documents, and witness statements related to her injury, as well as the complete file of any expert witnesses retained by the employer, and a complete copy of the adjuster's file. 

The employer responded to the first request for production on September 15, 2004, and responded to the second request on October 1, 2004. A prehearing conference was held on November 4, 2004. At the prehearing conference, the employee claimed the employer had not completely responded to her discovery requests. The employer stated that it had provided the employee with everything she had requested, except information that was protected by attorney-client privilege. 

The employee also objected to the employer's October 27, 2004 discovery request. The employer stated that it had sent the employee interrogatories since she had not signed the employment records release, and she refused to be deposed. During the prehearing conference the employee agreed to participate in a deposition. Later in the prehearing conference, however, the employee amended he position to state she refused to attend a deposition unless she received copies of all records that had been sent by the employer to its EIME physician. The employer contended it had already provided the employee with all documentation she had requested. 

The prehearing officer / Board designee reviewed the employee's Petition for a Protective Order on attending her deposition, and the employer's Petition to Compel the employee to attend her deposition. The Board designee ordered the employee to attend her deposition within 45 days. 

The employer sent the employee, via certified mail, a Notice of Taking Deposition on November 5, 2004. The employee's deposition was scheduled for December 7, 2004. The employee did not appear for her deposition. On December 6, 2004, the employee filed a Petition Form, titled "Response to Order for Deposition and Request for Production." In a statement attached to this petition (dated December 7, 2004), the employee objected to the request for deposition, claiming she still had not received all the discovery items she had requested from the employer. She requested that we hold a hearing to determine whether the Board designee abused her discretion in ordering the employee to attend her deposition. 

On November 15, 2004 the employer submitted a revised medical release to the employee, via certified mail, received by the employee prior to December 1, 2004.    The employee has not authorized this revised medical release nor has she filed a Petition for a Protective Order. Subsequently, on December 13, 2004, the employer filed a Petition to Dismiss the employee's claim for failure to comply with the Board designee's November 4, 2004 order to attend her deposition.. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Board has authority to sanction parties for failure to comply with discovery orders. AS 23.30.108(c) states, in pertinent part:

If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the parties claim, petition or defense. If a discovery dispute comes before the board for review of a determination by the board's designee, the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written request. . . . The board shall uphold the designee's decision except when the board designee's determination is an abuse of discretion. 

The Board has previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.    Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 31, 1998); Jackson v. Wendy's, AWCB Decision No.01-0139 (July l9, 2001). Similarly, the Board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure. Maine v. HoffinanNanckaert, J.V., AWCB Decision No. 97-0241 (November 28, 1997); Church v. Trident Seafoods Coop., AWCB Decision No. 00- 0221 (October 27, 2000). 

In Scott v. Tok Area Mental Health Center, AWCB Decision No. 91-0013 (January 16, 1991), the Board ordered the employee to contact the employer and submit to a deposition within one month. In Scott, the employee failed to attend her deposition because she wanted to obtain legal representation first. The Board determined that the employee's failure to participate in her own deposition was unjustified. The Board ordered the employee to submit to a deposition within one month, and warned the employee that it would dismiss her claim for benefits under Alaska Rule of Civil Procedure 37, should she refuse to be deposed as ordered. Scott  at page 3. 

In each of the above cases, the Board applied the guidelines of ARCP 37(b)(3), and determined the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

In this case, the employee filed a petition for a protective order regarding an employment release and her deposition, on September 9, 2004. During the November 4, 2004 prehearing conference, the Board designee evaluated both the employee's request for a protective order, as well as the employer's petition to compel. The Board designee apparently determined that the employee's deposition would provide evidence relevant and necessary to the resolution of her claim, and ordered the employee to attend her deposition within 45 days of the prehearing conference.  

Based on our review of the record, we find no basis on which to conclude the Board designee abused her discretion. Accordingly, we will uphold her decision and direct the parties to proceed based on the following observations and evidence.

The employer scheduled the employee's deposition for December 7, 2004. The employee failed to attend. The employee has now refused to appear at duly noticed depositions on two occasions. 

. 

It is apparent from the employee's "Response to Order for Deposition and Request for. Production” statement, which was attached to her December 6, 2004 petition form, that she is concerned about the existence of videotaped surveillance. She claims she does not want to be "surprised” during her deposition. Nevertheless, the employer has told her, through its response to her request for production, that it does not have any surveillance in its possession. Accordingly, we find the employee's fear of being “surprised” at her deposition is not reasonable justification for failing to attend her deposition as ordered by the Board designee on November 4, 2004.
 

Based on our review of the record, we find the employee has no reasonable justification for her refusal to attend the scheduled depositions. The employer has provided the employee with all discovery items she requested, which is not protected by attorney-client privilege. Yet, the employee continues to avoid providing the employer with its requested discovery, even when she has been ordered to do so by the Board's designee. 

Pursuant to ARCP 37, we find the employee's actions (or non-action) are willful. We find the information sought by the employer through its interrogatories, releases, and depositions are material to the employee's claim and the employer's defense. Additionally, we find the employer has been prejudiced by the employee's refusal to attend her deposition.  

The employer asserts that no sanction less than dismissal of the employee's claim would adequately protect the employer's interests or deter other discovery violations by the employee in this case. Nevertheless, we will not order dismissal of the employee’s claim at this time. Instead, we will award the employer any reasonable costs incurred by the employer directly associated with scheduling the Board designee-ordered deposition, which the employee failed to attend, charged against future benefits under AS 23.30.155(j). Further, we will require the employee to attend her deposition within 45 days of the date of this decision. If she fails to attend this deposition, her claims will be dismissed.

ORDER
1. The employer is awarded any reasonable costs incurred directly associated with scheduling the Board designee-ordered deposition, which the employee failed to attend.

2. The employee is directed to attend her deposition within 45 days of the date of this decision. Failure to attend will result in dismissal of her claims.

Dated at Anchorage, Alaska on January  31,  2005.







ALASKA WORKERS' COMPENSATION BOARD







________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
                       Andrew J. (Bear) Piekarski, Member







________________________________________                                
             Richard H. Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of AMANDA E. THOMAS employee / applicant; v. HOTEL CAPTAIN COOK, THE, employer; COMMERCE AND INDUSTRY INS CO, insurer / defendants; Case No. 200316248; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 31,  2005.

 






______________________________________

                            



Robin Burns, Clerk
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� Additionally, we note this request for a protective order was filed more than 10 days after issuance of the Board designee’s prehearing conference summary. As such, we find this objection to the prehearing conference summary was late and must be denied. 8 AAC 45.065.
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