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                            Juneau, Alaska 99802-5512

	JAMES B. WOOD, 

                                               Employee, 

                                                           Petitoner,

                                                   v. 

CARLILE ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

ACE FIRE UNDERWRITERS INS. CO.,

                                                  Insurer,

                                                    Respondents.
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)
	        FINAL

        DECISION AND ORDER

        ON CLARIFICATION /

        RECONSIDERATION

        AWCB Case No.  200209296
        AWCB Decision No. 05-0029 

         Filed with AWCB Anchorage, Alaska

         on February 1 , 2005


The Alaska Workers' Compensation Board ("Board") heard the employee's claim for continuing benefits on November 30, 2004 at Anchorage, Alaska.  Attorney Andrew Lambert represented the employee.   Attorney Michael Budzinski represented the employer and insurer (“employer”). On January 13, 2005, the Board issued AWCB Decision No. 05-0005 finding and ordering:

1. The employee’s right shoulder claim is compensable.

2. The employee’s claim for TTD benefits is denied.

3. The employee’s request for a referral to the reemployment process is denied.

4. The employee is awarded $5,736.00 in attorney’s fees and $161.26 in legal costs.

On January 14, 2005, the employee petitioned the Board for clarification and modification of AWCB Decision No. 05-0005.  The employer responded on January 21, 2005.  We closed the record when the Board next met, January 25, 2005.  We heard the employee’s Petition on the written record.

ISSUE

Shall the Board clarify or modify its Decision No. 05-0005 (January 13, 2005)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

On January 13, 2005, the Board issued AWCB Decision No. 05-0005 (“Wood 1”) finding:

1.  The employee’s right shoulder claim is compensable.

2. The employee’s claim for TTD benefits is denied.

3. The employee’s request for a referral to the reemployment process is denied.

The Board also awarded the employee $5,736.00 in attorney’s fees and $161.26 in legal costs.  We incorporate by reference the facts as detailed in Wood 1.  

In response to our findings and conclusions in Wood 1 the employee petitioned for clarification and modification because “The Board’s decision does not address an award of permanent partial impairment benefits or [the employee’s] entitlement to transportation costs for medically related visits.”  At page two of his petition for clarification or modification, the employee quotes from his hearing brief and addressed both PPI benefits and a request for referral for a reemployment eligibility evaluation.

The employer responded to the employee’s Petition on January 21, 2005.  The employer responded that the parties agreed at hearing that the issue of PPI was premature because Dr. Geringer recommended surgery for the employee’s work related shoulder instability.  It was the employer’s understanding that the parties agreed that the issue of PPI would “be addressed in the normal course of events if the Board found it to be compensable.”
  The employer urged the Board review the hearing tape on this matter.  Therefore, the employee is not medically stable as defined at AS 23.30.395. For these same reasons, the employer asserted that an eligibility evaluation for reemployment benefits is premature.
 Moreover, because the employee is working as a truck driver, he is not entitled to additional TTD benefits at this time.

Regarding transportations costs, the employer represented that it is not disputing compensability of the employee’s shoulder condition in light of the Board’s Decision No. 05-0005.
  The employer and carrier accept that under the Board’s decision, the employee is entitled to submit an appropriate medical transportation log as required under AS 23.30.095(m).  The employer and carrier do not dispute that the employee, upon presentation of the required documentation, is entitled to medical transportation costs associated with treatment for his right shoulder condition. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee has asked that the Board clarify and, if necessary, modify
 our decision in Wood 1.  AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers.
  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted." 
  We also apply AS 23.30.130 to changes in condition, including those affecting vocational status.
  Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In response to the employee’s Petition for Clarification and Modification, and the employer’s response to the employee’s petition, we have examined the record of this case, as well as our decision and order. We have considered the arguments of both parties and note there appears to be a misunderstanding of our order.  We will therefore exercise our discretion and clarify the misunderstanding. 

First, as to the issue of medical travel, at hearing the employer stated that if the Board found the employee’s shoulder condition compensable, travel would be covered.  The Board finds the employer, as it explained at hearing, did not controvert whether the medical treatment was reasonable or necessary, but rather controverted because it believed the injury was not work related.  The Board finds the employer has not changed its position on medical travel.  Therefore, once the Board found the employee’s shoulder condition to be work related, the employer agreed to pay travel benefits.  The Board finds that to receive travel benefits, the employee is required to provide the employer with the appropriate documentation as required under AS 23.30.095(m).  

Next, as to the employee’s request for reemployment benefits the Board will not interfere with the reemployment process.  It is unclear whether the employee seeks clarification or modification of the Board’s decision denying the employee’s request for a referral to under go an eligibility evaluation.  To the extent the employee is seeking reconsideration, clarification or modification of our ruling denying his request for referral his petition is denied.  The Board’s decision does not preclude the employee from requesting reemployment benefits under AS 23.30.041 and the regulations promulgated there under.  Rather, the Board will not interfere 

with jurisdiction of the reemployment benefits administrator by ordering a referral.  The reemployment process is to proceed as prescribed by law.
   

Finally, regarding the employee’s request for a PPI rating, it is well settled that an employee is medically stable when "improvement. . . is not reasonably expected."
  If surgery is recommended and if the employee’s condition is reasonably expected to improve as a result of that surgery, the employee is not medically stable.  A PPI rating is not performed until the employee is medically stable.
  At page 15 of Decision No. 05-0005 the Board found that “the employee has established by preponderance of the evidence that his need for further shoulder treatment is work-related and compensable.”  Accordingly, until the employee is medically stable, a PPI rating is premature.

ORDER

AWCB Decision No. 05-0005 (January 13, 2005) is affirmed with the aforementioned clarifications and without modification.

                                                             Dated at Anchorage, Alaska, this 1st day of February, 2005.


_________________________________









Rebecca Pauli, Designated Chair
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 John A. Abshire, Member
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 David Kester, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 % will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Clarification and Modification in the matter of JAMES B WOOD employee / petitioner; v. CARLILE ENTERPRISES, INC., employer; ACE FIRE UNDERWRITERS INS CO, insurer / respondents; Case No. 200209296; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 1, 2005.

                             




 _________________________________

      






 Carole Quam, Clerk
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� See AWCB Decision No. 05-0005 at 19 (January 13, 2005).  
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