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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	LANE BRUCE TOWER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SOUTH COAST, INC.,

                                                  Employer,

                                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	      ORDER

     ON RECONSIDERATION

    AWCB Case No.  200128356M
                                   200116117

    AWCB Decision No.  05-0031

     Filed with AWCB Juneau, Alaska 

    on  February 1,  2005


On August 10 and 26, 2004, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (TTD) and medical benefits, penalties, interest and a finding of frivolous and unfair controversion.   The employee appeared pro se. The employer was represented by Theresa Hennemann, attorney at law.   On September 27, 2004, a Final Decision and Order, AWCB Decision No. 04-0231, was issued regarding the employee’s claim.  It found that the employee had established a compensable claim related to a work related injury to the employee’s right elbow.  It also awarded medical benefits and medical transportation costs as well as TTD from October 22, 2003, through December 12, 2003.  The matter of eligibility for TTD after December 12, 2003, was left open.  It was further found that the employer did not engage in an unfair or frivolous controversion and that the employee was not entitled to penalties or interest on late paid benefits.  

On December 3, 2004, the employer filed its Hearing Brief on Lack of Entitlement to Additional TTD Benefits for Right Elbow Condition.  The employee also submitted the Responsive Brief of Lane B. Tower.  On January 3, 2005, the Board issued its Interlocutory Decision and Order.  In this order, the parties were directed, among other things, to address the employee’s eligibility for TTD for the period from December 13, 2003, through October 14, 2004.  

On January 20, 2005, the employer filed a Petition for Reconsideration of the January 3, 2005 order providing the employee an opportunity to submit evidence regarding his TTD eligibility for the period from December 13, 2003, through October 14, 2004, and requesting a ruling on the record.  

The employee submitted his response, dated January 26, 2005, on January 31, 2005.
  In his brief, he objected to returning the issue of his eligibility to a prehearing conference when he believes the Board should have made a decision based on the medical evidence he provided.  The employee also indicated that it was difficult for him to get medical care in view of living on an island and having to fly to his appointments with Dr. Wolf in Ketchikan.  He also noted the difficulty of obtaining medical care when the employer had cut off his benefits and was not paying for his transportation.  The employee also indicated that he anticipated one more surgery, a right medial epicondylectomy and he did not anticipate being medically stable until after the surgery.  The employee also expressed continuing concern over his unpaid medical expenses.  The employee also described his difficulties with counsel for the employer.
ISSUE
Is the employer entitled to reconsideration of AWCB Decision No. 05-0001 (January 3, 2005) and a ruling on the record?


SUMMARY OF THE EVIDENCE
The Findings and Conclusion in this case are fully discussed in AWCB Decision No. 04-0231, issued September 27, 2004, and AWCB Decision No. 05-0001, issued January 3, 2005.  The following briefly summarizes the employee’s treatment for his left and right arm conditions.  The employee’s left elbow claim occurred first and he began treating primarily with Alan Wolf, M.D., an orthopedic surgeon who was also his treating physician.  Dr. Wolf performed surgery on the employee’s left arm in October 2001.  The employee received TTD for the period from August 6, 2001 through May 16, 2002 as well as a 5% permanent partial impairment (PPI) rating on December 26, 2002.  At this time, the employee first discussed his bilateral pain problems with Dr. Wolf.
  The employee again saw Dr. Wolf for bilateral elbow and ulnar problems on February 14, 2003.
   The employee underwent another left elbow surgery on April 9, 2003, and TTD was again paid.  The employee reported and Dr. Wolf agreed that an overuse phenomena occurred when the opposite elbow became symptomatic after surgery.
  On April 29, 2003, Dr. Wolf reported his diagnosis of right elbow pain which was subsequently described as “right lateral epicondylitis or tennis elbow” and “right cubital tunnel syndrome.”
  Dr. Wolf saw the employee again for right elbow pain and noted that conservative treatment was not working.
  On October 22, 2004, the employee underwent right elbow surgery for “tennis elbow.” The surgery involved epicondyle debridement and removal of bone spurs.
  Dr. Wolf reported the overuse phenomena occurred again when the employee’s opposite elbow was casted.

The employer filed its controversion of benefits related to the right elbow on November 25, 2003, based on its AS 23.30.100 defense.
  The employee then filed his claim for benefits associated with the right arm conditions on November 29, 2003.

On December 12, 2003, the employee underwent an employer’s medical evaluation (EME)  which was performed by Donald Schroeder, M.D.  He found the employee’s right elbow condition not related to work, that no further medical treatment was reasonable or necessary and that the employee had no impairment for the right elbow.

Although Dr. Wolf did not see the employee after November 23, 2003, he did testify at the hearing in this matter which was held August 10, and 26, 2004.  He disagreed with Dr. Schroeder’s evaluation and felt the employee was medically unstable and might have a permanent impairment.

The Final Decision and Order in AWCB Decision No. 04-0231 was issued September 27, 2004. It found Dr. Wolf to be credible, found the employee to have established a compensable claim and that he was entitled to medical benefits and medical transportation costs.    The decision had the effect of lifting the November 25, 2003 controversion.  The parties began the process of evaluating medical bills for payment. After the hearing, the Board was informed that the employee had been determined eligible for Medicaid and the parties were so advised.
 

A Prehearing Conference was conducted with the parties on October 26, 2004.  The summary of the conference was issued on October 28, 2004.
  It sets out the issues to be addressed at the December 7, 2004 hearing as the TTD for the period from December 13, 2003 through October 4, 2004, Dr. Wolf’s witness fee bill and attorney’s fees.  The summary of the conference indicates that the parties continued to be in the process of sorting through bills and identifying which would be paid and which needed more documentation.  The summary also indicated that the employee had further surgery on his right arm on October 15, 2004 and TTD would be paid when the employer received a statement from Dr. Wolf authorizing time loss.  The summary sets a November 2, 2004 deadline for submission of medical bills to the employer.

After the prehearing conference on October 26, 2004, additional medical records were submitted from Dr. Wolf’s office.   The packet included: 

1. A  December 12, 2003 Physician’s Report from Dr. Wolf including the notation “not PPI yet.”  

2.  A note from Dr. Wolf dated December 16, 2003, stating that the employee remains on TTD for one more month and explaining the overuse problem and the possibility that the employee had not reached his maximal level of medical improvement. 

3.  A Dr. Wolf medical report dated October 8, 2004, in which it is noted that the employee has not been seen since November 25, 2003.  Dr. Wolf saw the employee for left elbow pain and right elbow pain and ulnar neuritis.  Dr. Wolf noted that the pain on the right side is significant and the employee has numbness and pain which radiate toward the ulnar 2-3 digits.  The employee had limited strength.  The left elbow pain is frequent and dull but the range of motion is good.  He also notes that there is significant elbow tenderness which is more prominent on the right.  The left elbow medial epicondyle is tender and the right was much more so and the right ulnar groove is markedly positive.  Dr. Wolf’s diagnosis was right elbow ulnar neuritis.  Dr. Wolf noted that the electrical conduction study done March 20, 2003, showed right ulnar neuropathy at the elbow and that the employee was now symptomatic.  Dr. Wolf scheduled a right ulnar nerve exploration and transposition on October 15, 2004.  An MRI scan was to be done to delineate the large ossicles noted medially so that they can be removed at the time of surgery.  He indicates that the employee is on TTD status for at least one month. Dr. Wolf noted that the patient has recently worsened.

4. An MRI
 of the upper right extremity dated October 13, 2004.  It states, in part:

1. There are prominent ossocular structures seen adjacent to the medial humeral epicondyle.  I suspect this may represent old fractures since the common flexor tendon does insert upon them.  These are not united to the condyle proper as far as I can tell.  Correlation with the patients reported previous surgeries is recommended.  The ulnar collateral ligament is intact.

2. The ulnar nerve does appear somewhat stretched over the posterior aspect of the largest ossicle where it also demonstrates some flattening and increased signal which could be the etiology for the patients ulnar neuropathy.

3. There is abnormality of the lateral joint line where there is abnormal signal and thickening within the common extensor tendon (pronator group).  There appears to be interstitial tearing within this structure as well as some thickening of it.  The radial collateral ligament appears intact. There is a small to moderate sized effusion.

5.  An October 14, 2004 report from Dr. Wolf.  The assessment was right distal humerus medial pain with tenderness over the ulnar nerve and ulnar neuritis.

6.  An October 15, 2004 pre-op history and physical for the employee performed by Dr. Wolf.  There is also an operation report dated October 15, 2004.  The pre and post operative diagnosis was right elbow neuritis and medial epicondylitis with accessory medial ossicles (bone tumor).  The procedure was right elbow neuroplasty.  Right elbow medial removal of 2 large accessory ossicles (bone tumor).

7. An October 21, 2004 follow up by Dr. Wolf with the employee.  The employee was   very happy with outcome of surgery.  Physical therapy wasd to begin in a week or so and the  incision is healing nicely.  The employee was to be on TTD for 3 months.

8.  An October 26, 2004 letter by Dr. Wolf to whom it may concern.  He said he treated the employee for bilateral elbow problems since 2001.  Dr. Wolf states the employee has not been able to work as of March 20, 2003, to the present.

In its January 20, 2005 memorandum in support of reconsideration of decision of January 3, 2005 and request for ruling on the record, the employer argues that there is medical evidence in the record to show that the employee’s right elbow condition was medically stable during the period from December 13, 2003 through October 14, 2004.
  The employer also maintains that Dr. Wolf’s October 26, 2004 statement that the employee was disabled from March 20, 2003, through the present is not sufficient as it fails to establish medical instability during this period.
  The employer also urges that the employee is being offered too many opportunities to provide evidence regarding his condition for the time period in question and that this works against the principles of finality.  The employer also claims that the employee indicated he was ready to go forward with the hearing and had completed the necessary discovery.  Finally, the employer urges the Board to make a decision regarding the employee’s TTD eligibility for the time period in question based on the existing evidence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:
               

(a)   The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

The Findings and Conclusions fully set forth the evidence and the parties’ positions in AWCB Decision No. 04-0231, issued September 27, 2004, and the Interlocutory Decision and Order in AWCB No. 05-0001 issued January 3, 2005.  The Board incorporates these decisions by reference.  The Board has examined the record in this case and the previous decisions and orders.  In its January 3, 2005 order, the Board directed the parties, among other things, to submit evidence on the employee’s eligibility for TTD for the period from December 13, 2003 through October 14, 2004.
  In addition, the record remained open for receipt of additional evidence. The Board retained jurisdiction over the matter of the employee’s eligibility for TTD benefits for the period from December 13, 2003 through October 14, 2004.  In support of the Board’s position regarding this issue, the Board cited AS 23.30.135 which provides in part:

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.
The Board has been advised by Prehearing Officer Bruce Dalrymple that the employee is in the process of obtaining additional medical information regarding the employee’s status for the time period from December 12, 2003 through October 22, 2003.  Under these circumstances, the Board will await receipt of this information and comment from the employer before addressing the pending TTD issue.   If such evidence is obtained, it can be submitted for a further decision of the Board on the written record with comments to be offered by the employer.  If for some reason evidence from Dr. Wolf is not available, the Board will consider an examination under AS 23.30.110(g)
 and/or AS 23.30.095 in view of the dispute between Dr. Schroeder and Dr. Wolf regarding the employee’s eligibility for TTD and medical stability.   As a final alternative, and one which we referenced in the January 3, 2005 decision, the Board will set this matter for further hearing if necessary.  In any event, we retain jurisdiction over the matter of the employee’s eligibility for TTD for the time period between December 13, 2003, through October 14, 2004.  We respectfully decline the invitation of the employer to make a decision on the existing evidence regarding the employee’s eligibility for TTD for the period from December 13, 2003, through October 14, 2004.  Instead, the Board will retain jurisdiction over this issue pending receipt of further evidence from the parties on the employee’s eligibility for TTD for the period from December 13, 2003, through October 14, 2004.  In view of the fact that we addressed this issue in AWCB Decision No. 05-0001 and have found nothing which would require reconsideration, the employer’s petition for reconsideration is denied.   

ORDER



1.  The employer’s request for reconsideration of AWCB Decision No. 05-0001 is denied.

                         2.   The employer’s request for a ruling on the existing record is taken under advisement.

Dated at Anchorage, Alaska, this  1st  day of  February 2005.





ALASKA WORKERS' COMPENSATION BOARD



_______________________________                                







                        Rosemary Foster, Designated Chair
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                                     Richard H. Behrends, Member







_______________________________                                  






                                     James N. Rhodes, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LANE BRUCE TOWER, employee/applicant, v. SOUTH COAST, INC.,  employer, and  Alaska National Insurance Company, insurer/ defendants; Case Nos. 200128356M and 200116177; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of  February 1, 2005.

                             
_________________________________

                            
                                                                       Robin Burns, Clerk
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