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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ELTIE IM, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

BENIHANA ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

          ON STIPULATION OF 

          PARTIES

        AWCB Case No.  200403454
        AWCB Decision No.  05-0033

         Filed with AWCB Anchorage, Alaska

         on February 2, 2005


On January 18, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the parties’ request for approval of their stipulation regarding the claim of Gregory Egeland, D.C., for payment of services provided to the employee, on the written record.  Marcy Floyd, Business Administrator for Ireland Clinic of Chiropractic, represented Dr. Egeland.  Attorney Nina Mitchell represented the employer and insurer (“employer”).  The Board consisted of a two-member panel, which constitutes a quorum under 
AS 23.30.005(f).  On January 26, 2005, the Board notified the parties that it needed additional information in order to approve the parties’ stipulation.  The record closed on January 27, 2005.

ISSUES

1. Shall the Board issue an order approving the parties’ stipulation of facts, that Dr. Egeland is entitled to payment of his claim under the Alaska Workers’ Compensation Act, in accord with AS 23.30.005, et seq.?
2. Shall the Board dismiss Dr. Egeland’s claim?
SUMMARY OF THE RELEVANT EVIDENCE

For the purposes of this review, the recitation of facts is limited to those necessary to decide the issue before the Board.  

The employee worked as a chef for the employer.  The employer requires all chefs to cook at the front of a grill in a standing position.
  The employee filed a report of occupational injury on March 8, 2004.  The date of injury was reported as March 2, 2004, and described to have occurred as follows:

Standing at on spot all the time and neck down to the grill all the time.

Eltie just told us that because he’s standing too long when he’s cooking at the table so his back hurt.

For the employee’s thoracolumbar spine pain, x-rays of the employee’s full spine, AP and lateral were taken by Tawnia L. Adams, D.C., D.A.C.B.R., of Adams Radiology Consultants, who provided the following impressions: early mid and lower lumbar spine, early mid thoracic spine, and early mid and lower cervical spine degenerative disc disease and cervical hypolordosis.
  

The employee chose Dr. Egeland of Ireland Clinic of Chiropractic as his treating physician, and executed a form that states:

I clearly understand and agree that all services rendered to me, whether I have health or accident insurance coverage or not, are charged directly to me, and that I am personally responsible for payment and, unless arrangements are otherwise made, said payments are immediately due and payable at time of visit.  I also understand that if I suspend or terminate my care and treatment, any fees for professional services rendered to me will be immediately due and payable.  In such event, I agree that this assignment will remain effective until all sums I owe the Clinic are fully paid.

Dr. Egeland examined the employee on March 2, 2004, and diagnosed the following:

Acute, moderate thoracic strain/sprain associated with myalgia, neuritis and vertebral subluxation complex; acute moderate lumbar strain/sprain associated with facet syndrome, myalgia neuritis and vertebral subluxation complex.

Dr. Egeland indicated the employee’s condition was work-related, that the employee was not medically stable; that it was undetermined if the injury would permanently preclude the employee from returning to his job at the time of injury; and that it was undetermined if the employee’s injury would result in permanent impairment.

The employee treated with Dr. Egeland in March, 2004, on the following dates: 2, 3, 4, 5, 8, 9, 10, 12, 15, 16, 18, and 19, 22, 23, 24, 25, and 26.
  In April, 2004, Dr. Egeland treated the employee on the following dates: 2, 5, 15, 16, 19, 22, 23, 26, 28, 29.
  In May, 2004, Dr. Egeland treated the employee on the following dates: 4, 5, 7, 10, 12.  In total, Dr. Egeland treated the employee 32 times in a 10-week period.

On March 9, 2004, Dr. Egeland, completed a workers’ compensation treatment plan and notice, calling for daily visits for two weeks;
 and three visits per week for four weeks.

Dr. Egeland completed an authorization for absence from work for the employee beginning March 2, 2004, and returning the employee to work on March 7, 2004.

On March 10, 2004, Dr. Egeland wrote the following letter regarding the employee's injury.

Mr. Im presented himself to Ireland Clinic of Chiropractic, LLC, on March 3, 2004, with midline lower thoracic spine pain as follows upper lumbar spine pain.  He states this pain is result of repetitive pending and being bent over for prolonged periods of time while working at Benihana's Restaurant.  It is my professional opinion that Mr. Im's signs and symptoms are consistent with work-related injuries as described above.  He is being treated here for this condition.

On March 11, 2004, Dr. Egeland released the employee to return to modified work on March 10, 2004.  The limitation was no lifting greater than 40 pounds or repetitive bending.
  On March 16, 2004, Dr. Egeland authorized the employee’s absence from work beginning March 16, 2004, and returning on March 23, 2004.  His remarks were as follows: “Prolonged standing & chopping agg back (per pt.).  *if light-duty available please let me know.”
  

On March 23, 2004, the employee was released to return to modified work beginning March 23, 2004.  Limitations placed upon the employee included no lifting, bending, or prolonged chopping.  Dr. Egeland indicated if this was not possible, the employee should be released from work.

Dr. Egeland completed a treatment plan update on March 24, 2004, effective March 16, 2004.  The recommended frequency and duration of treatment was as follows: five times per week for two weeks, and three times per week for four weeks; treatment consisted of chiropractic adjustment, home exercise program, electrical stimulation, thermotherapy and/or cryotherapy.

Charles L. Aarons, M.D., saw the employee on March 24, 2004.  Dr. Aarons reported the employee has at least two jobs; he works as a chef at Benihana and has a part-time job at Alaska Psychiatric Institute.
  Dr. Aarons’ assessment of the employee’s condition was as follows:

It is unclear about the etiology of his back pain.  It may be related to his posture at work, which is more or less standing at attention with his head bent over cooking the food.  But if that were the case, it should have bothered him earlier since he has been a chef at Benihana since 1998.  He could have a GI problem of some sort since he is having some reflux and esophageal dysphagia symptoms.  I convinced them that getting an upper GI and abdominal sonogram would be in his best interest, although he is concerned about the effect on his worker’s compensation claim.  I told him I could not guarantee with the findings would be in advance of the findings.  In any respect, I told we could find significant problems and I strongly encouraged him to show up tomorrow for the imaging tests.

Dr. Aarons saw the employee again on March 25, 2004.  X-rays of the employee’s thoracic and lumbar spine were negative, and the employee had a normal upper GI.
 An abdominal ultrasound showed multiple small gallstones.
  Dr. Aarons indicated the employee had cholelithiasis and may have been passing gallstones, and that it was not worthwhile for the employee to continue chiropractic care since his mid back pain was most likely due to gallstones.

The employee continued to receive chiropractic care from Dr. Egeland.  On April 2, 2004, Dr. Egeland released the employee to return to regular work on April 5, 2004.

A revised treatment plan update went into effect on April 27, 2004.  Recommended frequency and duration was as follows: three times per week for four weeks, and two times a week for four weeks; treatment continued to consist of chiropractic adjustment, home exercise program, electrical stimulation, thermotherapy and/or cryotherapy.

On May 14, 2004, Dr. Egeland determined the employee was medically stable; that the employee’s injury would not permanently preclude him from returning to his job at the time of injury; and the injury would not result in a permanent impairment.
 

Dr. Egeland had an opportunity to review Dr. Aarons’ reports and the reports for x-rays and lab work ordered by Dr. Aarons in October 2004.  Dr. Egeland commented upon these reports as follows:

Mr. Im suffered from a narrow musculoskeletal condition which is what I treated him for.  He also was diagnosed with cholelithiasis after I (the Treating Physician) referred him out for concurrent care.  Although the occurrence of these two conditions does overlap, their separate diagnoses requiring separate treatment.

At the employer's request, Rick Louis LaMarche, D.C., Chiropractor, Inland Medical Evaluations, conducted an employer’s independent medical evaluation (“EIME”) in the form of a chiropractic file review, on 
November 11, 2004.  Dr. LaMarche opined the employee's back condition and pain were related to cholelithiasis.
  Dr. LaMarche opined that the employee's work injury of March 2, 2004, was not a substantial factor in the employee's condition; and further, it appeared to Dr. LaMarche that Dr. Egeland took insufficient history and the employee's condition was misdiagnosed.
  Dr. LaMarche opined there was no work related injury and, therefore, the medical treatment the employee received was not medically reasonable or necessary.

Dr. LaMarche opined, if indicated, cholecystectomy would be appropriate, but such a procedure was unrelated to the employee’s employment.  Further, he opined chiropractic adjustment provides no curative benefit from back pain caused by cholelithiasis.
  

Dr. LaMarche opined there are no documented physical findings to support the necessity of intensive chiropractic care based upon the fact the employee had spontaneous onset of his symptoms and was not involved in any traumatic incidents.
  Dr. LaMarche further supported his opinion by stating, “no outcome assessment tools were used that might have established a trend of subjective improvements under Dr. Egeland’s treatment.”

At the employer’s request, Lance N. Brigham, M.D., Orthopedic Surgeon, of The Multispecialty Panel, reviewed the employee’s medical and chiropractic records on November 12, 2004.  Dr. Brigham’s diagnostic impression was as follows:

1. Thoracolumbar pain, which cannot be sent on a more probable than not basis, but this condition occurred at work.  This would be of repetitive activities claim and working as a chef does not constitute increased risk of thoracolumbar injury.

2. History of cholelithiasis, again, this can also be contributed factor.

Dr. Brigham opined that working for the employer on March 2, 2004, was not a substantial factor in the employee's thoracolumbar condition, as there was no episode of traumatic injury.
  Dr. Brigham opined the employee received excessive chiropractic treatment for a thoracolumbar strain with negative neurologic findings.
  Dr. Brigham opined the employee was medically stable as of April 5, 2004, six weeks after the injury, and the date the employee went back to work.
  Dr. Brigham opined no further medical treatment was necessary for the employee’s condition, and indicated he was unable to state with certainty that cholelithiasis was the cause of the employee’s thoracic lumbar pain, but it was a consideration.
  Dr. Brigham was unable to state with medical certainty if the chiropractic treatment improved the employee’s condition, but opined that the number and frequency of the treatments were not necessary for the employee’s injury.
  

Dr. Egeland filed a claim with the Board on July 30, 2004, for the costs of medical services provided to the employee in the sum of $1,123.40. 

An August 16, 2004 Controversion Notice was filed with the Board on August 23, 2004.  The basis for the controversion was Dr. Aarons’ opinion that gallstones were causing the employee’s mid back pain, and it was not worthwhile for the employee to continue with chiropractic care based upon the cause of the pain.  Further, the employer based its controversion upon its assertion the employee failure to mitigate his damages or minimize his disability.  A third basis for the controversion was that Dr. Egeland provided chiropractic treatment in excess of the Board’s frequency standards at 8 AAC 45.082(f).

The parties stipulated to the following facts of this case.  All treatment provided to the employee by Dr. Egeland within the Board’s frequency guidelines, as outlined in 8 AAC 45.082(f), has been paid by the employer.  The parties agreed and stipulated that Dr. Egeland did not receive Dr. Aarons report until October 2004.  The parties stipulate and agree that based upon the claim of Dr. Egeland, and employer’s defenses to that claim, that $561.70 is a fair and just settlement of the claim.  The parties stipulate that Dr. Egeland’s claim shall be dismissed.  The parties stipulate and agree that, despite the employee’s execution of Ireland Chiropractic Clinic’s confidential patient information document on March 2, 2004, assigning responsibility for unpaid amounts to the employee, the employee is not responsible for the $561.70 waived by Dr. Egeland and Ireland Chiropractic Clinic.  Further, the parties stipulate and agree the employee will not be held responsible for any balance affiliated with treatment the employee received from Dr. Egeland at Ireland Chiropractic Clinic between March 2, 2004 and May 12, 2004.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Request For An Order Based On The Stipulation

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation of fact signed by all parties, and requesting an order.  Although the parties are resolving a workers’ compensation claim, the employee is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 
8 AAC 45.050(f).

Based upon the written stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefits.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

The Board finds, based upon the parties’ stipulation that the employee was entitled to medical benefits within the Board’s frequency guidelines, as outlined in 8 AAC 45.082(f), and that those medical benefits have been paid on the employee’s behalf to Dr. Egeland of Ireland Chiropractic Clinic.  The Board finds based upon review of the record, that the employee has executed an agreement that he shall be responsible for payment for all services rendered to him, even if those services are not covered by workers’ compensation insurance.

Based upon review of the record, and the parties’ stipulation, the Board finds a dispute exists regarding the need for treatment in excess of the frequency guidelines of 8 AAC 45.082(f), and that the parties have agreed to resolve that dispute.  The Board finds the employer shall pay the employee’s treating physician, Dr. Egeland $561.70, and 
Dr. Egeland shall withdraw his July 28, 2004 claim for $1,123.40, and waive receipt of the remaining portion of his claim, $561.70.  

The Board finds based upon the parties’ stipulation, that the employee shall not be responsible for payment to 
Dr. Egeland of $561.70, the amount waived by Dr. Egeland and Ireland Chiropractic Clinic.  Further, the Board finds the employee will not be held responsible for any balance affiliated with treatment he received from 
Dr. Egeland at Ireland Chiropractic Clinic between March 2, 2004 and May 12, 2004.


ORDER
1. The employer shall pay to Dr. Egeland of Ireland Chiropractic Clinic $561.70, for medical services provided to the employee by Dr. Egeland, pursuant to the parties’ agreement and stipulation.

2. Dr. Egeland’s claim for $1,123.40 is withdrawn and dismissed with prejudice.

3. The employee shall not be responsible for any unpaid balance affiliated with treatment he received from 
Dr. Egeland at Ireland Chiropractic Clinic between March 2, 2004 and May 12, 2004.

Dated at Anchorage, Alaska on February 2, 2005.
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Janel Wright, Designated Chair
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John Abshire, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order On Stipulation of the Parties in the matter of ELTIE IM employee / applicant; v. BENIHANA, employer; ALASKA NATIONAL INSURANCE COMPANY, insurer / defendants; Case No. 200403454; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 2, 2005.







_________________________________







Shirley DeBose, Clerk
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