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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEANNE B. CHEESMAN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

NORTH SLOPE BOROUGH,

                         (Self-insured)  Employer,

                                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  199805550
        AWCB Decision No. 05-0035 

         Filed with AWCB Fairbanks, Alaska

         on February 3, 2005


We heard the employee’s claim for temporary partial disability (“TPD”) benefits, medical benefits, medical transportation, and a second independent medical evaluation (“SIME”) on January 27, 2005, in Fairbanks, Alaska.  Attorney Colby Smith represented the employer North Slope Borough (“NSB”).  The employee represented herself.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on January 27, 2005.

ISSUES

(1)  
Is the employee entitled to TPD benefits from August 25, 2000 through April 1, 2001, under AS 23.30.200?

(2)  
Is the employee entitled to additional medical benefits under AS 23.30.095(a)?

(3)  
Is the employee entitled to medical-related transportation costs under 8 AAC 45.082(d) & .084?

(2)  
Shall we order an SIME under AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE
The employee fell on the ice, injuring her low back on February 24, 1998, while working as a Counseling Technician for the employer.
  On February 26, 1998 Grace Shomotsu, M.D., reported the history of the employee’s fall, and diagnosed blunt trauma to the back and contusion.
 She prescribed Flexeril, warm baths, and rest.
  Dr. Shomotsu provided intermittent conservative care through May 22, 1998.
  

Dina Villanueva, D.O., evaluated the employee on October 2, 1998, for lower back pain and radiating left leg pain, diagnosing sciatica and paresthesia.
  Dr. Villanueva provided a variety of forms of conservative care through May 31, 2000, including physical therapy at the Mormile Physical Therapy clinic.
  On October 12, 1998, Dr. Villanueva reported the employee’s back condition was caused by her work injury, determined that she was medically stable, and released her to modified work.
 

On October 26, 1998 the employee consulted with neurologist Mary Downs, M.D., in Anchorage.  Dr. Downs took the employee’s history, and determined she was suffering a back spasm.
  Dr. Downs ordered a MRI,
 which revealed left disc protrusion at L5-S1 and facet arthropathy at L4-5 and L5-S1.
  In a report on May 10, 1999, Dr. Villanueva indicated the employee’s back condition was work-related.

On November 9, 1999, the employee underwent an evaluation with neurologist Hooshang Pak, M.D., in California.  Dr. Pak noted the employee was suffering low back pain, and left leg pain and weakness that had resulted in falling several times during the preceding months.
  He diagnosed the employee to be suffering from spinal pain and left-sided radiculopathy involving the L5 and/or S1 nerve roots.
  He ordered an MRI, which showed mild disc bulging at L5-S1.
  Based on his review of the films, Dr. Pak felt the employee suffered a spinal strain, which should be treated with symptomatic measures only, not surgery.

The employee was able to continue her job, though she missed periods of work because of her back condition.  The employer accepted the compensability of the employee’s injury and provided medical benefits, and intermittent temporary total disability (“TTD”) benefits from May 17, 1999 through March 26, 2000.
  

The employee again injured her back while working as the acting Health Information Director for the Samuel Simmonds Memorial Hospital (“hospital”) on April 20, 2000, when she was caught between two medical records storage units.
  Dr. Downs restricted the employee from work on June 8, 2000.
  Michael Gevaert, M.D. evaluated the employee on July 27, 2000, and recommended a left S1 nerve block.
  On August 3, 2000, Dr. Gevaert found the employee had returned to her pre-Aril 20, 2000 injury status, and released her to return to work the following Monday, August 7, 2000.
  The hospital accepted the compensability of the employee’s injury, and provided temporary total disability (“TTD”) benefits from June 8, 2000 through August 3, 2000.
  Stephen Marble, M.D., evaluated the employee for the hospital on August 25, 2000.  In his employer’s medical examination
 report, Dr. Marble found the employee suffered a temporary aggravation of a pre-existing back condition in her April 20, 2000 injury, but that the aggravation resolved by August 3, 2004.
  Based on Dr. Marble’s report, the hospital filed a Controversion Notice on September 13, 2000, denying benefits after August 3, 2000.

The employer filed a Controversion Notice, denying the employee further benefits on June 22, 2000.
  The employee filed a Workers’ Compensation Claim against the employer on October 4, 2000,
 claiming continuing medical benefits and a second independent medical examination (“SIME”).
  The employee also filed a Workers’ Compensation Claim against the hospital on the same date.  In response, the hospital filed a Controversion Notice on November 8, 2000, again denying all benefits.
   On November 16, 2000, the employer filed an Answer, denying all benefits and asserting that the employee’s injury was substantially aggravated by the employee’s May 22, 2000 accident at the Hospital.
 In a prehearing conference on February 13, 2001, the employee’s claims against the Hospital and the NSB were joined.
  The employee later amended her claims in a prehearing conference on May 7, 2001, to claim temporary partial disability (“TPD”) benefits, medical benefits, and transportation benefits.
  In the same prehearing conference, Board Designee Sandra Stuller noted she could find no dispute between the employer’s and employee’s physicians, on which to base an SIME under AS 23.30.095(k).
 

At the request of the employer, Shawn Hadley, M.D. examined the employee on April 4, 2001.  Dr. Hadley reported the employee’s 1998 work injury resulted in a lumbar strain, which was a temporary aggravation of the employee’s pre-existing back condition.
   She believed the employee’s work aggravation had resolved, and the employee was medically stable, as of August 2, 2000.
  Dr. Hadley found no permanent partial impairment of the employee as a result of the 1998 work injury, and felt the employee could return to her work.
  Dr. Hadley reported the employee’s medical complaints at the time of her examination, resulted from pre-existing scoliosis, and degenerative disc disease, unrelated to work injury.
  In response to an April 24, 2001 letter of inquiry from the employer, Dr. Villanueva checked a box on the letter, indicating she concurred with the findings and recommendations of Dr. Hadley’s report.
 

The employer sought treatment for her condition from Leon Chandler, M.D., who performed a facet block on June 5, 2002,
 and radio frequency lesioning on November 7, 2003.
  On November 10, 2003, Dr. Chandler indicated that the employee was suffering degenerative disc disease, and that she should anticipate continuing exacerbations.
  He felt that the employee’s rotary scoliosis of the lumbar spine, facet arthropathy, and degenerative disc disease played roles in her 1998 and 2000 injuries.
  He indicated he did not feel qualified to answer questions of causation.
  In a prehearing conference on May 10, 2004, the employee indicated she was intending to get a letter from Dr. Chandler to address the work-relatedness of her back condition.
  In a letter to the employer’s insurance adjuster on June 9, 2004, Dr. Chandler indicated the employee’s back condition was a continuation of her 2000 injury.
  

The employer filed a Petition to Dismiss the employee’s claim under AS 23.30.105(a) and AS 23.30.110(c), on June 4, 2004.  The hospital filed a Petition to Dismiss the employee’s claim under AS 23.30.105(a) and AS 23.30.110(c), on June 7, 2004.
  Both of the petitions to dismiss were set to be heard on August 11, 2004.
  In our decision, Cheesman v. NSB & Samuel Simmonds Memorial Hospital,
 we denied and dismissed the employee’s claim against the hospital under AS 23.30.110(c).  However we denied the employer’s petition to dismiss.
  

In a prehearing conference held on October 25, 2004, the Board Designee, Sandra Stuller, indicated she was unable to find in Dr. Chandlers’ records a basis for an SIME under AS 23.30.095(k), concerning the 1998 injury.
  The employee indicated she was intending to get additional information from Dr. Chandler to address the relation of her back condition to the 1998 injury.
  The record contains no records or letters from Dr. Chandler after that date.  The employee filed an Affidavit of Readiness for Hearing,
 and the employee’s claim against the employer was set to be heard on January 27, 2005.

In the hearing, and in its memorandum, the employer asserted that no physician related the employee’s current symptoms to her 1998 injury.  It noted the only physician who reported her condition is work-related, Dr. Chandler, ascribed her condition to her work at the hospital.  It asserted Dr. Hadley found the employee’s back problem arose from congenital and degenerative processes, not from work injury.  It asserted the Board Designee denied the employee’s request for an SIME in a prehearing conference, and that the employee failed to appeal that discovery ruling within the 30 days provided by AS 23.30.108(c).  It argued the Board Designee’s decision is final, and the employee should not now be permitted to raise the issue.  Additionally, because there is no dispute between the employer’s and the employee’s physicians, it argued there is no legal basis for an SIME under AS 23.3.095(k).

The employer argued the preponderance of the evidence indicates the employee’s back condition is not now related to her 1998 work injury, and that no additional medical benefits or medical transportation benefits should be awarded.  It argued the employee’s temporary exacerbation of her back in 1998 had resolved before her injury at the hospital.  It asserted her 1998 injury was unrelated to any temporary partial disability after her hospital injury.  It argued the employee’s claims must be dismissed.

In the hearing, and in her brief, the employee asserted she did not have disabling back problems before she worked for the employer.  She asserted she herniated L5-S1 in her 1998 injury and developed leg pains as a result.  She asserted she was still in need of medical treatment.  She requested that we examine her medical records, and requested that we award her claimed benefits. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

In the instant case, we find the testimony of the employee concerning her symptoms following the 1998 injury, and 1998 and 1999 medical reports of the employee’s treating physician’s, Drs. Shomotsu and Villanueva, indicate the employee’s then current disabling back symptoms arose from her fall at work in 1998.  We find this testimony and these records are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for continuing benefits.

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

In her report on April 4, 2001, Dr. Hadley indicated the 1998 slip-and-fall had temporarily aggravated the employee’s symptoms from pre-existing scoliosis, and degenerative disc disease, unrelated to work injury.  She indicated the employee’s work aggravation had resolved, and the employee was medically stable, as of August 2, 2000.  Dr. Hadley could find no permanent partial impairment of the employee as a result of the 1998 work injury, and released the employee to her work.   We find Dr. Hadley’s report is substantial medical evidence, when taken in isolation, rebutting the presumption of compensability of the employee's entitlement to her claimed benefits.
  

Once substantial evidence shows the condition does not result in any additional work-related disability, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  We have reviewed the entire medical and hearing record.  Although the employee strongly argued that the employer should cover her current condition under the Alaska Workers’ Compensation Act, we find no substantial evidence in the record linking her condition after August 2, 2000 to her 1998 work injury.  In the absence of any contrary medical evidence or opinion, we decline to exercise our discretion to order any additional examinations under AS 23.30.095(k).  By the preponderance of the evidence available in the record, we must find the employee’s condition after August 2, 2000 was not related to her work with the employer.  Accordingly, her claim for TPD benefits after August 25, 2000 and for continuing medical and transportation benefits must be denied and dismissed.
 

ORDER

The employee's claims for benefits against the employer for TPD benefits, medical benefits, medical transportation benefits, and an SIME are denied and dismissed.


Dated at Fairbanks, Alaska on February 3, 2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



John Giuchici, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEANNE B. CHEESMAN employee / applicant; v. NORTH SLOPE BOROUGH, self-insured employer / defendant; Case No. 199805550; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 3, 2005.

                             

   


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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