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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PATRICIA A. PETIT, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

UNITED PARCEL SERVICE,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        AWCB Case No.  200306115
        AWCB Decision No.  05-0036

         Filed with AWCB Anchorage, Alaska

         on February 3, 2005


We heard the employee’s claim for additional benefits at Anchorage, Alaska on September 28, 2004 and November 16, 2004.  Attorney Michael Jensen represents the employee.  Attorney Jeffrey Holloway represents the employer.  We kept the record open to allow the employer to file a response to the employee’s supplemental affidavit of fees.  On December 16, 2004, the employee filed an additional medical report, to which the employer objected to on December 20, 2004;  we closed the record on January 4, 2005, when we next met.  


ISSUES
1. Whether the employee is entitled to additional temporary or partial disability benefits.

2. Whether the employee’s need for medical treatment is related to her work.  

3. Whether the employee is entitled to any permanent partial impairment benefits, if medically stable.  

4. Whether to award associated interest and attorney’s fees and costs.  


SUMMARY OF THE LAY EVIDENCE
The employee testified at the November 16, 2004 hearing regarding her work for the employer as route driver in Kodiak.  She was senior of two or three drivers.  She testified that she worked for the employer for approximately 10 years before her current symptoms developed.  She testified that she was routinely assigned to truck number 509-584 for her last four years with the employer.  

She testified that after hand-loading her truck, she would make approximately 100 stops per day delivering packages.  She testified that the workload increased significantly during the annual holiday seasons.  She testified that especially the last two years the truck was very difficult to maneuver, in particular, the steering was very difficult, and the truck had a manual, stick shift transmission, requiring her to constantly down and up shift with her right hand/arm.  The employee has produced written records of her complaint forms to the employer’s main office in Anchorage, which indicate steering problems.      

The employee testified that her right arm became increasingly more painful over the course of two years of driving the difficult truck.  According to her Report of Occupational Injury or Illness, dated April 25, 2003, the employee injured her right elbow by “long term use of vehicle with steering wheel malfunction.”  The employer “doubted” the employee’s claim, noting:  “Employee waited 5 weeks to report injury.  Was off on vacation with no exposure for 2 weeks.” The date of injury is listed as March 20, 2003.  The employee testified she was able to perform her job duties, in Truck number 509-584 until July 21, 2003, when the pain became too much for her.  The employee was limited by her treating physician to four hours of clerical work, which the employer offered until September of 2003 when the employer no longer offered the modified position.  

The employee began treating with Marius Panzarella, M.D., shortly thereafter (discussed more fully below).  At the request of the employer, the employee was evaluated by Dejan Dordevich, M.D., on August 6, 2003 (discussed more fully below).  Based on Dr. Dordevich’s report, all benefits were controverted on August 19, 2003.  The employee testified that at that point, she was without any medical coverage, and it was difficult to get treatment.  The employee testified that in February or March of 2004, the Teamsters were able to provide medical coverage, and she resumed treatment with Dr. Panzarella.  The Teamster’s coverage expired on October 31, 2004.  The employee testified that since October of 2004 she has continued with her physical therapy and strength training, and is using a borrowed TENS unit.  She testified that she would like pre-authorization for surgery as recommended by her treating physician(s).  

Rene Darrenkamp testified at the September 28, 2004 hearing;  she was a temporary driver for the employer in 2002, working some weeks in the summer and around the holidays.  She testified that truck number 509-584 was very difficult to steer, and does not believe that it was ever corrected after several complaints.  She testified that after the holiday season in 2002, her right arm and hand were very sore from steering and shifting.  She testified that the other drivers were all pleased when they were not assigned that particular truck.  

David Prokopovich, the employee’s spouse, testified at the November 16, 2004 hearing.  He testified that the employee’s ability to enjoy recreational activities has decreased markedly, since her arm/hand complaints began several years ago, most significantly since March, 2003.  He testified that the employee is no longer able to enjoy her hobby of weaving due to pain complaints. He now has to vacuum the house as its too painful for the employee. 

Forest Gould testified at the September 28, 2004 hearing.  He has been a mechanic for 30 years.  He testified that he serviced the employer’s truck number 508 594, in 2002, and that the truck needed king pins in its front end, but was not done because the truck was due to be “rotated out” in six months.  He testified that without the king pins, the truck would be “significantly harder to steer” and that the truck also had shifting problems. 

SUMMARY OF THE MEDICAL EVIDENCE

The employee’s treating physician is Marius Panzarella, M.D., who began treating the employee on April 25, 2003, when he diagnosed the employee with “Right lateral humeral epicondylitis of the elbow” and prescribed a tennis elbow strap, which provided initial relief.  Dr. Panzarella recorded that the employee complained of the faulty steering, and that she had been driving the truck for four days.  

The next chart note is a “Discharge Summary” dated May 8, 2003 from physical therapy.  The summary noted a decrease in pain in the right upper extremity.  In his May 28, 2003 report, Dr. Panzarella noted: “She feels that overall she is 90% improved.  She has now been away on vacation and has had no symptoms.”  Dr. Panzarella released her to an eight hour day, with a 30 pound lifting restriction.  

In his June 13, 2003 report, Dr. Panzarella noted:  “She has had some increase in pain following return to work with the 30-lb limitation a day.  There is 3+ tenderness over the extensor tendon in the area of the radial head.”  On July 9, 2003 Dr. Panzarella noted:  “She had significant and nearly complete relief of pain in the right elbow for about five days.  Then with use and at one time she lifted her arm up in the vehicle and it was hit on the visor, this caused some recurrence of pain in the extensor muscle mass distal to the epicondyle.”  Dr. Panzarella continued her 30 pound lifting restriction.  

On July 21, 2003, Dr. Panzarella noted:  “Since last seen she had to drive a truck whose clutch had apparently been reconditioned or fixed.  However there was a problem in that the clutch could not fully engage so this took a lot of extra effort with the right upper extremity to shift the gears.”  Dr. Panzarella recommended:  “At this point she should continue with her physical therapy and I am taking her off any driving or lifting to allow this injury to rest.  If this is not done the situation will not resolve.”  In a response dated July 25, 2003, Dr. Panzarella recommended the employee continue to rest for approximately four to six weeks, and regarding anticipated permanent impairment, he indicated that there was “none expected.”  In his August 4, 2003 report, Dr. Panzarella noted:  “She tolerates about 2 hours of clerical work well but begins to have pain after this” and restricted her to two hours a day of clerical work.  

At the request of the employer, the employee was evaluated by Dejan Dordevich, M.D., on August 6, 2003.  In his “Summary and Discussion” section, Dr. Dordevich opined:  

In summary, Ms. Petit is a 47-year-old woman who was evaluated for problems with the right upper extremity of tw0 years duration.  Ms. Petit recently was a physician in Kodiak and a diagnosis of lateral right epicondylitis was made.  I agree with this diagnosis.  Ms. Petit was treated conservatively with physical therapy, wrist splints, and steroid injection.  She has made significant improvement and at the time of this evaluation, she is symptom free.  I suspect from her clinical description that she did sustain injury to her right superficial radial nerve, thus accounting for some discomfort and tingling that she has experienced with her right thumb.  This condition in nearly resolved at the time of this evaluation.  It is my opinion that Ms. Petit can return to driving of the UPS truck, although having limitations of thirty to forty pounds of repetitive lifting with flexion and extension of the right wrist is reasonable.  It is my opinion that Ms. Petit has no impairment as a result of her industrial file claim.  It is my opinion that she is medially stationary.  

Dr. Dordevich opined that the mechanics of the March 20, 2003 industrial injury support the employee’s claimed injury.  Dr. Dordevich recommended no further treatment, and the employee had a complete resolution of her epicondylitis resulting in no permanent impairment.  Dr. Dordevich noted:  

It is my opinion that Ms. Petit does have preexistent degenerative changes in the proximal portion of her right wrist extensor compartment.  It is my opinion that these changes have become symptomatic with her usual on-the-job activities.  It is my opinion that recent treatment with steroids and physical therapy reduced acute inflammatory changes in the extensor compartment but that she does have preexistent degenerative changes in this area.  

In a letter dated September 1, 2003, Dr. Panzarella wrote a letter to the employer’s adjuster, disputing the conclusions and recommendations of Dr. Dordevich.  His letter concluded:  

In summary, this is a patient with a work related right lateral humeral epicondylitis and radial tunnel syndrome who has improved with treatment but remains symptomatic and weak.  She is not stable and requires further treatment as outlined above.  To expect her to return to her regular work “with slight modifications on her job duties” is wrongheaded, contravenes a rational approach to treatment and invites further injury to the patient.  

Based on the disputes between Drs. Dordevich and Panzarella, a second independent medical evaluation (SIME) was performed by Alan Greenwald, M.D., on May 5, 2004.  After summarizing the employee’s right upper extremity history, Dr. Greenwald diagnosed the employee with right lateral epicondylitis and radial nerve lesion.  In his “conclusions” section, Dr. Greenwald opined:  

This patient developed symptoms consistent with right lateral elbow tendinosis, or tennis elbow syndrome.  She also had symptoms consistent with a radial nerve entrapment, or radial tunnel syndrome.  She was appropriately treated by Dr. Panzarella with therapy, bracing, medicines, activity modification and injections.  The tennis elbow symptoms seem to have resolved fairly well, but she is left with a pain appears to be localized to the deep branch of the radial nerve as it exits the supinator muscle. She also has some intermittent radial sensory nerve problems in the dorsal hand.  This would suggest that there may be some more proximal nerve compression of the radial nerve before it splits into motor and sensory branches.  Her findings are essentially subjective with tenderness, and pain.  She does not have any evident weakness with resistance strength testing or with using the grip meter.  There is no sensory deficit.  The only finding I note is decreased girth of the right upper and forearm.  I cannot be certain that this is related to her current diagnosis or not.  I recommend that she have further evaluation with electrodiagnostic studies.  Although they are not always accurate or helpful, it may confirm the diagnosis.  There is no imagining test that I can imagine which would be helpful.  In general x-rays are considered appropriate to perform.  I did not send her for these today.  

It is my medical opinion that this condition is related to her occupation.  There is a reasonable degree of medical probability, meaning more than 50% likelihood that her work caused this condition.  There is no evidence of any pre-existing problems or non work related conditions to explain her problem.  One consulting physician documents that she had had two years of prior problems.  She asserts that she did not, but even if it were, it would have been substantially aggravated by her work activities which require a cumulative amount of lifting which is at least a few thousand pounds per week in addition to using the faulty vehicles.  The treatment which she has had to date has been reasonably necessary.  I would have done the same treatment with physical therapy, injections, splinting, and work modifications.  I have already recommended further diagnostic studies as noted above. 

It is my medical opinion that her condition is not medically stable and that she should be treated with a surgical decompression of the deep branch of the radial nerve in the forearm at the supinator muscle exit.  I would not recommend exploring the nerve proximally since it would cause more surgical disturbance and her symptoms are only slight occasional numbness in the dorsal thumb.  I would rather have her accept this rather than cause problems with trying to address this surgically. 

If the patient decided not to do surgical treatment for whatever reason, then I do not believe she would experience significant benefits from further conservative management, or additional disability time.  I would consider her medically stable as of 1/1/04.  Using the AMA Guides fifth edition, I would estimate her permanent impairment to be 0% of the whole person since there is no objective sensory or motor deficit seen today.  See tables 16-10, and 16-11.  

She is not capable of returning to her previous work as a driver/ delivery person without limitations.  She would have to limit lifting, gripping, and twisting with the right arm, which would probably put her in a clerical position.  These limitations are due to her work related injury.  Should she have resolution of her problem with additional time, or surgery, then she would be released to her usual and customary occupation.  

Subsequent to Dr. Greenwald’s recommendation, Dr. Panzarella referred the employee to Joella Beard, M.D., for electrodiagnostic studies, which were performed on August 12, 2004.  In her “Findings” section, Dr. Beard noted:

Normal Superficial Radial nerve SNAP; delayed median latency at wrist SNAP;  normal ulnar.  Normal medial motor.  Radial is normal with only a slight amplitude drop at mid tunnel, still within margin of normal.  EMG without membrane instability in radial innervated muscles and those with overlapping nerve root levels.  

In her “Recommendations as discussed with Dr. Panzarella” section, Dr. Beard recommended as follows:  

1)
Avoidance of aggravating activities;  consider prn thumb spica splint.  Patient should observe for CTS symptoms as CTS may aggravate biomechanics at wrist and flare forearm symptoms.  

2)
Today’s testing suggests the radial nerve integrity is intact without significant conduction block.  However, some patients with intermittent pain despite a negative NCS occasionally can be found to have a muscle tear or a fascial rent by MRI.  Occasionally the pathology is found only be direct inspection at surgery.  Risks/ benefits of options deferred to surgical opinion.  

The employee next saw Dr. Panzarella on August 19, 2004.  In his report of that date, the doctor noted:  

Currently she is the least symptomatic that I have seen her.  It may be useful at this point for her to gradually increase her strength.  She is well acquainted with exercises from previous physical therapy.  A consultation with Dr. Michael McNamara, an upper extremity surgeon in Anchorage, may well be appropriate at this time for an additional opinion relative to surgery.  I will see her in follow-up in about three weeks.  

Dr. Panzarella testified by deposition on September 17, 2004, consistent with his written reports.  He presently diagnoses the employee as having radial tunnel syndrome (Dr. Panzarella dep. at 6).  He disagreed with Dr. Dordevich that the employee needs no further treatment.  (Id. at 16).  He testified that he would have provided more aggressive treatment had the employer not controverted the employee’s benefits. (Id. at 19, 46).  In his opinion, once she becomes medically stable, she will have a ratable permanent partial impairment, and that she is not now medically stable. (Id. at 30, 32).  Finally, he testified that he would like to refer the employee to Dr. McNamara for a surgical consultation. (Id. at 58).  `

In addition, Dr. Dordevich testified by deposition on September 27, 2004.  His testimony was consistent with his opinions and conclusions in his written report.  He testified that the employee has reported symptoms for approximately two years.  (Dr. Dordevich dep. at 7).  He testified that in his opinion, the employee was medically stable as of August 6, 2003.  (Id. at 21).  He opined that the four days of driving the difficult truck in March, 2003, would only cause an acute flare up of the epicondylitis, that would have shortly resolved. (Id. at 28).  He testified that in his opinion, the employee does not have the objective findings to support a diagnosis of radial tunnel syndrome.  In summary, Dr. Dordevich concluded as follows:  

Counselor, I can tell you that following the 2003 incident, that case is made that she does not have radial tunnel syndrome, and it is made by her own physician.  The only way to make the diagnosis is to do the actual physical examination and demonstrate specific clinical finding.  She did not have that.  And so if she has a radial tunnel syndrome now, she did not have it in the spring of 2003, she did not have it in the summer of 2003, she did not have it in the fall of 2003.  And so I am – I’m able to come up with an explanation how she develops radial tunnel syndrome a year after she stops doing what she was doing and blames the activity a year ago as being responsible for her – for her currently diagnosed radial tunnel syndrome.  I just cannot give you that.  . . . it’s just beyond me to imagine how the two can be causally related.  

The employee argues that the preponderance of the evidence supports her claim that her right upper extremity condition is related to her work, and that she is entitled to temporary disability benefits.  In addition, she is entitled to additional medical treatment as recommended by Dr. Panzarella.  Finally, she argues that interest and attorney’s fees and costs are due on benefits upon which she prevails.   

The employer argues that the employee failed to give timely notice of her claimed injury and her case should be dismissed under AS 23.30.100.  The employer asserts that she waited two years after the onset of her pain complaints, wherein the employer could have taken preventive measures.  Further, the employer asserts that the preponderance of the medical evidence does not support the employee’s claims for additional benefits.  The employer asserts that the employee has shown no signs of medical improvement, and no physician has attributed any permanent impairment to her condition.  The employer argues that it should not be held responsible for any timeloss for the six months the employee did not have any medical treatment in 2004.  Finally, the employer argues that the attorney’s fees and costs requested are excessive in light of the complexity of the case, and the potential benefits obtained for the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Notice Defense. 

AS 23.30.100 provides:  

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person. 

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred. 

(d) Failure to give notice does not bar a claim under this chapter 

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Williams v. State, 938 P.2d 1065 (Alaska 1997), our Supreme Court held that even though an employee did not give actual notice of her injury for three years after she knew of the injury, her claim was not barred because the employer knew of the injury and was not prejudiced by her failure to give notice.  Similarly, we find that in this case the employer knew of the employee’s complaints regarding the difficult truck, number 509-584, and did nothing to mitigate the problem.  Furthermore, as the employer was able to promptly obtain an employer’s medical evaluation, we find it suffered no prejudice in preparing its defense of the employee’s claim.  Accordingly, we conclude that the employee’s claim is not barred under AS 23.30.100.  

Hearing on the Merits. 

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony and reports of Drs. Panzarella and Greenwald that the employee’s right upper extremity condition is work-related, is sufficient to attach the presumption of compensability. We next determine whether the presumption is rebutted.  We find, based on the opinion of Dr. Dordevich, that the employee’s 2003 work injury was a remote, acute (temporary) aggravation of a preexisting condition, and once resolved, is no longer compensable, that the presumption is rebutted. 

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the 2003 repetitive injury is the cause of her current need for medical treatment and timeloss.  We conclude she has.

We give slightly less weight to Dr. Dordevich’s opinion that the employee’s right upper extremity condition is not work related and solely attributable her preexisting degenerative process.  AS 23.30.122.  We find Dr. Dordevich is firm in his conviction that the work injury had no relation to her present complaints of right upper extremity pain, however he does not address the temporal onset of her complaints.  It appears that in this case, Dr. Dordevich would find no industrial exposure could have caused the employee’s onset of right upper extremity pain.  

We give more weight to the employee’s treating physician, Dr. Panzarella, who treated and treats her on a consistent and regular basis, and has always related the employee’s condition to her repetitive work and work injury in 2003.   This opinion is corroborated by the Board’s impartial physician, Dr. Greenwald.  We find that the recommendation that further medical treatment is necessary, is supported by the Board’s SIME physician, Dr. Greenwald.  Dr. Greenwald feels that the employee’s industrial exposures caused the right upper extremity to become symptomatic in March of 2003.  

We conclude the industrial exposure of the employee’s right upper extremity is work-related and compensable.  The employer is liable for continuing medical treatment and timeloss benefits for the work related condition.  We find, based on the employee’ testimony and Dr. Panzarella’s reports, that the employee’s condition has continued to improve since she has not been exposed to the defective work truck.  As she has continued to improve, we conclude she has not been medically stable, and continues to not be medically stable, and is entitled to temporary (permanent or partial) disability benefits.  (AS 23.30.395(21)).  

Regarding the employer’s contention that she should not receive temporary timeloss benefits during the six months in 2004 that she did not seek medical benefits, we find this argument misguided.  The employer relies on Mahoney v. Trident Seafoods, AWCB Decision No. 04-0221 (September 16, 2004), where the Board denied an employee’s claim for TTD when decided to delay elective surgery to repair an incorrectly healed broken bone.  The distinguishing feature between Mahoney and the facts of the present case is that the employee chose to delay elective surgery.  In the present case, the employee wanted and was seeking treatment;  Dr. Panzarella testified that he would have treated the employee more aggressively had she been covered by the workers’ compensation carrier.  The employer had controverted and denied entitlement to all benefits.  As soon as she was covered by the Teamsters, treatment resumed.  We conclude timeloss benefits are due for this period.  

The employee has testified that her pain has been constant, although improving since she first sought treatment in March, 2003.  Accordingly, we conclude her need for treatment, and subsequent recommendations for treatment, were within two years of her industrial injury and presumed reasonable.  (Phillip Weidner & Associates v. Hibdon, 989 P.2d 727 (Alaska 1999)).  We conclude recommended treatment by the employee’s physician is presumed to be reasonable.  

Based on the employee’s and Dr. Panzarella’s testimony, we find the employee’s right upper extremity condition continues to improve.  Accordingly, we conclude the employee is not yet medically stable.  Because, she is not medically stable, we conclude an award of permanent impairment is premature.  We reserve jurisdiction on this issue.  

Regarding interest, our regulation at 8 AAC 45.142 requires the payment of interest at the statutory rate, as provided at AS 45.45.010, from the date at which each installment of compensation is due. See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984). The Alaska Supreme Court interprets the requirement for interest payments very broadly. "Interest awards are a way to recognize the time value of money, and they give 'a necessary incentive to employers to release ... money due." Childs 860 P.2d at 1191 (Alaska 1993), quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  The employer shall pay the employee interest under the Act.

The employee also seeks an award of attorney’s fees associated with her successful claim for medical benefits.  AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

We find the employer controverted and otherwise resisted paying the employee medial and timeloss benefits associated with her right upper extremity condition.  As the employee has prevailed, we conclude we may award attorney's fees under subsection .145(b). We also conclude that an award of reasonable fees is appropriate in this case.  

Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.

However, we are troubled with several aspects of the employee’s Affidavit of Attorney’s fees.  First, we find the requested $265.00 per hour to be excessive (at least in this case);  the issues were not complex, and the medical evidence was weighted significantly in the employee’s favor.  Second, we find no itemization of the actual hours performed by the employee’s counsel.  Third, we do not award costs for “Fax Charges” or the employee’s counsel’s mileage to attend a deposition.  Fourth, the initial affidavit claims copies in the amount of $104.75.  We query how the .75 could come up when the Board allows only .10 per page for copies.  Fifth, there is no explanation why multiple messenger services and express mail were necessary, totaling $127.30.  Last, we find it suspicious that the first affidavit lists postage at $52.75 and telephone charges at $96.72.  The subsequent affidavits list postage at $15.00 and $2.00 even.  The subsequent affidavits list telephone charges of $10.00, $30.00, and $20.00 even.  We doubt this is accurate.  

Because of the disparities listed above, we decline to award attorney’s fees at this time.  We direct the employee’s counsel to file a detailed, comprehensive, itemized affidavit of fees and costs within 14 days of this decision.  The employer shall have 14 days to respond with any opposition.  We reserve jurisdiction over our award of reasonable attorney’s fees and costs.  


ORDER
1. The employee’s right upper extremity condition is work-related and compensable.  

2. The employer shall pay medical benefits associated with her treatment.  

3. The employee shall pay the employee temporary total and partial disability benefits from date of controversion, continuing.  

4. The employer shall pay the employee statutory interest.  

5. We reserve jurisdiction regarding a reasonable award of attorney’s fees and costs as directed. 


Dated at Anchorage, Alaska on February 3, 2005.
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S. T. Hagedorn, Member







____________________________                                  






Patricia Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PATRICIA A. PETIT employee / applicant; v. UNITED PARCEL SERVICE, employer; LIBERTY MUTUAL FIRE INS. CO., insurer / defendants; Case No. 200306115; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 3, 2005.

                             

 _________________________________

      




   Shirley A. DeBose, Clerk
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