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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOAN A. REFORMADO, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

PROVIDENCE ALASKA MEDICAL CENTER,

                                                  Employer,

                                                   and 

PROVIDENCE HEALTH SYSTEM – 

WASHINGTON,

                                                  Insurer,

                                                            Defendants.

	)
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200319267
        AWCB Decision No.  05-0040

         Filed with AWCB Anchorage, Alaska

         on February 8, 2005


On February 3, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition to continue the hearing scheduled for February 16, 2005.  Attorney Tim MacMillan represented the employee.  Attorney Colby Smith represented the employer and the insurer (“employer”).  The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  The record closed on February 3, 2005.  The Board orally denied the continuance at the hearing.  The Board hereby memorializes that order.  


ISSUES
Shall the February 16, 2005 hearing date be continued?


SUMMARY OF THE EVIDENCE
The employee claims she injured her right hand on October 20, 2003, while pulling charts in the course of her work as a Health Information Clerk with the employer.
  The employer initially accepted the employee’s claim, and paid time loss and medical benefits until June 3, 2004, when the employer controverted all benefits.  The basis for the employer’s controversion was the employer’s medical evaluation (EME) conducted by Patrick Radecki, M.D. on May 22, 2004, which found the employee medically stable with no permanent impairment and fully capable of regular work without restrictions based on physical findings; further, Dr. Radecki opined no additional treatment, to include physical therapy, injections, surgery or a work hardening programs, was needed.

The employee’s affidavit of readiness for hearing was filed on June 28, 2004.  The affidavit of readiness for hearing was returned due to an error in the date of the claim.
  A corrected affidavit of readiness for hearing was filed on July 26, 2004.

The employer opposed the affidavit of readiness for hearing because discovery had not been completed and designation of witnesses had not been set forth.  Additionally, the employer asserted a second independent medical evaluation (“SIME”) was necessary prior to the case proceeding to hearing.  Hearing was scheduled for 
December 14, 2004.

On August 26, 2004, the parties stipulated to a SIME.  On November 22, 2004, Alan C. Roth, M.D., conducted the SIME.  On December 6, 2004, the parties attended a pre-hearing conference.  At that time, the SIME report had not been submitted by Dr. Roth.  Without the report, the parties were unable to proceed with hearing preparation.  The parties orally stipulated to a continuance.  The Workers’ Compensation Officer granted the request for a continuance and the hearing was rescheduled for February 7, 2005.

The Board received Dr. Roth’s SIME report on December 13, 2004.  Copies of the report were provided to the parties thereafter.  Dr. Roth opined the employee’s work injuries were resolved and no further treatment was necessary.  

The employee filed a petition for a continuance on December 20, 2004.  The employee has requested a continuance of the hearing scheduled for February 16, 2004, on the basis of the unavailability of a material witness.  The material witness is the employee’s treating physician, Leslie P. Dean, M.D.  The employee last saw Dr. Dean on March 31, 2004.  The employee asserts Dr. Dean is unable to competently testify regarding the employee’s medical stability and need for medical treatment until she has an opportunity to examine the employee.  The earliest date Dr. Dean can see the employee is February 23, 2005.  The employee requested a continuance for 30 days after 
February 23, 2005, to provide an opportunity to depose Dr. Dean or arrange for Dr. Dean’s testimony at hearing after the February 23, 2005 examination.

The employer filed its answer to the employee’s petition for a continuance on January 5, 2005.  The employer argued the employee’s request for continuance of the hearing is an effort to be reevaluated by Dr. Dean, is unnecessary and not warranted.  The employer requested denial of the employee’s request for a continuance.

The parties were called before the Board to provide oral arguments on February 3, 2005.  At this time the employee argued that under 8 AAC 45.074(b)(1)(A), Dr. Dean’s unavailability as a material witness was based upon the fact that Dr. Dean had not seen the employee since March 2004, and was unable to see the employee until February 23, 2005.  Further, the employee argued that under 8 AAC 45.074(b)(1)(I), a continuance is warranted because after the request for hearing was filed, the SIME report, which the employer shall rely upon, was issued.  Hence, the employee needs an opportunity to obtain rebuttal evidence.

The employer argued the employee filed an affidavit of readiness for hearing that was signed under oath, attesting that the employee was fully prepared to go to hearing.  The employer argues that the employee filed the affidavit of readiness for hearing with full knowledge that the employer had petitioned for a SIME.  The employer argues that to allow the employee a continuance will begin a cycle of parties requesting continuances after filing their affidavits of readiness for hearing with the sole intent of gathering evidence to be presented at hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties…  

Under the Board’s regulations at 8 AAC 45.070(a): "A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . ."  

The Board’s regulations at 8 AAC 45.074(a) provide a party may request a continuance of a hearing by filing a:

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony if the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; . . .

Our regulation governing continuances in our proceedings, at 8 AAC 45.074(b), provides, in part:

Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1)  Good cause exists only when 


(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible.

(I) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence.

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

In this case the employee failed to provide an affidavit setting out the facts which the employee expects to prove by the testimony of Dr. Dean, the efforts made to get Dr. Dean to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable.  The Board finds the employee failed to comply with the regulations providing the procedure to be followed in requesting a continuance and could have, on that basis alone, denied the continuance.  

However, in this case the Board does not find that irreparable harm shall occur to the employee due to the Board’s denial of the request for a continuance.  The Board will proceed with the February 16, 2005 hearing and shall keep the record open for 30 days to allow the employee to supplement the record with the results of the employee’s February 23, 2005 appointment with Dr. Dean.   

ORDER
The employee’s request for a continuance is denied.  The parties shall proceed to hearing on February 16, 2005.

Dated at Anchorage, Alaska on February    , 2005.
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Janel Wright, Designated Chair
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Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOAN A. REFORMADO employee / applicant; v. PROVIDENCE ALASKA MEDICAL CENTER, employer; PROVIDENCE HEALTH SYSTEM - WASHINGTON, insurer / defendants; Case No. 200319267; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on 
February    , 2005.
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Robin Burns, Clerk
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� 6/3/04 Controversion Notice
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