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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                              Juneau, Alaska 99802-5512

	STEPHEN A. LOWERY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

SHAAN SEET, INC.,

                                                  Employer,

                                                  and

ALASKA TIMBER INSURANCE 

EXCHANGE,

                                                  Insurer, 

                                                           Defendants.
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)

)
	     ORDER ON

     RECONSIDERATION

    AWCB Case No.  200222093
    AWCB Decision No.  05-0045  

     Filed with AWCB Juneau, Alaska 

    on  February 15,  2005


On December 7, 2004, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s appeal from a decision of the reemployment benefits administrator (RBA) denying his application for reemployment benefits.  The employee appeared by telephone and pro se. The employer was represented by telephone by Becky Altman, claims adjuster for Alaska Timber Insurance Exchange.  Appearing as a witness by telephone for the employer was Pam Scott, claims manager. 

The Final Decision and Order, AWCB Decision No. 05-0002, affirming the decision of the RBA was issued January 4, 2005.  On January 24, 2005, the Board received the employee’s petition for reconsideration.  No affidavit in connection with the petition was filed.  


ISSUE
Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 05-0002 (January 4, 2005)?


SUMMARY OF THE EVIDENCE

On January 24, 2005, the employee filed a Petition for Reconsideration, dated January 17, 2005, of AWCB Decision No. 05-0002.  No affidavit showing date of receipt of AWCB Decision No. 05-0002 was filed to show it was timely under AS 44.62.540(a) which requires that the petition be filed within 15 days after mailing of the Board’s decision.  The Petition requests that the Board review the evidence and its decision in the employee's case.  It argues that the 90 day time limit for requesting reemployment benefits is not sufficient time to allow for a request for reemployment benefits.  The employee also alleges several factual errors in the decision.  Finally, the employee suggests that the employer’s sending letters advising him as to how to file for reemployment benefits had the effect of extending the 90 day time limit for filing. The employer did not file a response to the petition for reconsideration.

The following is a brief summary of the facts in this case.  The employee worked as a shovel operator for the employer, a logging company.  He experienced back problems as early as 1993.  This treatment included a diskectomy.  On January 3, 2003, the employee suffered a back strain.  He was 41 years of age at the time of the injury.  His physician, Kenneth Leung, M.D., considered this injury to be part of the employee’s ongoing back problem.
  The employer accepted the claim and began paying temporary total disability (TTD) benefits.  The employee was considered no longer able to work as an equipment operator as of April 28, 2003.
  The employee continued to receive treatment for his back condition from several providers.  

On August 5, 2003, the employee saw Kenneth Leung, M.D., a spine surgeon in Seattle.
  He reviewed the employee’s history and his imaging studies.  His diagnosis was L5-S1 chronic degenerative disk disease status post L5-S1 disk excision.  He noted that the employee had a collapsing disc at L5-S1 with progressive foraminal stenosis, modic changes and high intensity zone, all indicating mechanical pain from the L5-S1 disk.  He recommended a redo decompression and fusion in order to restore the disk and foramen to its normal height.  Dr. Leung went on to state in his report:


I also explained to him in no uncertain terms that even if he has surgery, especially   if he does not, he certainly is not dealing with a life threatening condition but is looking at being re-trained for a more sedentary job, as the rest of his back is at risk if he continues to do this kind of work. 
 

On August 8, 2003, the employer sent the employee a letter explaining the vocational rehabilitation process.  Included with the letter was a form for requesting an eligibility evaluation for reemployment benefits.
  The employer sent another copy of the August 8, 2003 letter and form to the employee on December 24, 2003.

The employee underwent a fusion surgery on September 15, 2003.
   Dr. Leung saw the employee on September 23, 2003 and noted that the employee was doing quite well.
  However, during this period, the employee experienced domestic difficulties which ultimately led to divorce.  The employee had to leave his home and find another place to live. His estranged wife also attempted to obtain his workers’compensation benefits.
  
On September 30, 2003, the employee again saw Dr. Wolf.
  He noted the employee was making satisfactory post operative progress.  The employee was taken off work through March 1, 2004.

The employee was seen by C. Bruce Schwartz, M.D., of the Southeast Orthopaedic Clinic in Ketchikan, for follow up to the employee’s surgery October 30, 2003.
  The employee complained of pain in his left leg and burning on top of his left foot.
  Dr. Schwartz again saw him on December 3, 2003.  At this time, the employee’s symptoms were improved with no more pain on the top of his left foot and less pain on his left thigh.
  Dr. Schwartz again saw the employee on December 31, 2003.
  The employee complained of problems with pain on the left side of his back.
  The employee continued to obtain treatment for his back in the first part of 2004.

On May 1, 2004, the employee requested reemployment benefits.  The employee submitted information regarding his late request by letter dated July 9, 2004.  His letter stated that his request was late because it “wasn’t determined what the actual injury was, and what actually needed to be done until 6 month after the last day of work.”  He went on to explain that he had been told by his doctor that he can’t go back to work and needed to be retrained to do something else.
  

On July 20, 2004, the RBA designee wrote to the employee regarding his application.  She advised the employee that the first indication when the employee was advised that he might not be able to return to his job as a heavy equipment operator was in the report by Dr. Leung dated August 5, 2003 when Dr. Leung explained that the employee needed to be retrained.  The letter went on to explain:

Ninety days from that date is November 4, 2003.  Your request is dated May 1, 2004, which is 208 days after Dr. Leung’s report and exceeds the 90 days.

Based on the information in the employee’s file, the RBA Designee determined that the employee did not have unusual and extenuating circumstances for his late request.  Consequently, his request for a reevaluation for reemployment benefits was denied.

On August 9, 2004, the employee filed a workers’ compensation claim asserting that he had been denied reemployment benefits.
  The employer filed its answer dated August 19, 2004.  The employer disputed the employee’s eligibility for reemployment benefits and maintained that the employee knew in August 2003 that he could not return to his employment at the time of injury.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The employee has asked that the Board reconsider AWCB Decision No. 05-0002.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:
               

(a)   The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed within 15 days after delivery or mailing of the decision.  The power to order a  reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

The Board has reviewed the Petition for Reconsideration from the employee.  Because the Petition bears a date of January 24, 2005, and has no affidavit of service, we cannot determine whether it was filed within 15 days of the Board's decision in AWCB Decision No. 05-0002, which was issued January 4, 2005.  In order to give the employee the benefit of the doubt, we find that it is timely.  However, we further find that as it gives no valid reasons for modification of the Board's decision in AWCB Decision No. 05-0002, it must be denied.  

We have examined our original decision and order.  In so doing, we consider the facts set forth in AWCB Decision No. 05-0002 and incorporate this decision by reference.  We also offer a brief summary of the facts as they relate to the employee’s claim regarding the lateness of his application for reemployment benefits.  On May 1, 2004, the employee requested reemployment benefits.  The employee submitted information regarding his late request by letter dated July 9, 2004.  His letter stated that his request was late because it “wasn’t determined what the actual injury was, and what actually needed to be done until 6 month after the last day of work.”  He went on to explain that he had been told by his doctor that he can’t go back to work and needed to be retrained to do something else.
  The RBA went on to reject the employee’s explanation and to deny his application by letter dated July 20, 2004.  The Board’s decision in AWCB Decision No. 05-002, issued January 4, 2005, affirmed the RBA denial.  

The employee now requests reconsideration as to several aspects of AWCB Decision No. 05-0002.  We will address each basis for his request for reconsideration.

First, the employee argues that 90 days is not sufficient time to allow him to determine whether he wanted for file for reemployment benefits.  However, the Board notes that this time frame is set by the statute, AS 23.30.041, and the Board has no authority to deviate from the statutory requirement.  In addition, the employee maintains that the letters from the employer, dated August 8, 2003 and December 24, 2003 respectively, somehow should be interpreted to extend the time for running of the 90-day filing period.  The Board does not agree.  From the facts of this case, it is clear that the employee was advised by Dr. Leung on August 8, 2003 that he could not return to his previous employment and he needed retraining.  This event began the running of the 90-day time period.  There was no reason to believe the letters from the employer in any way tolled or extended the running of the 90-day time period.  The time ran out for filing of the request on November 4, 2003.  The employee did not submit his request for reemployment benefits until much later on May 1, 2004.  The Board finds there is no reason to extend the 90-day time period given the facts of this case.  Reconsideration on the question of the application of the 90-day time period is denied.

With respect to the employee’s claim that “Dr. Curtis was seen in 2002, a epidural injection was performed. Not May 2003,” the Board agrees that there is a factual error in this part of AWCB Decision No. 05-0002.  Accordingly, we will exercise our discretion and grant reconsideration to show that the name of the physician in this sentence should be Davis, not Curtis.

With respect to the employee’s claim that he “did not have to leave home because of his estranged wife, it was because of surgery, the 4 1/2 miles of road I lived on was to rough to drive over, so I had to relocate, but was not allowed to remove belongings from home because of divorce procedures,” the Board agrees to add these facts regarding the employee’s explanation as to why he left his residence after his surgery.  Accordingly, we will exercise our discretion and grant reconsideration to modify line 39 at page 5 to add that the employee did leave his home because of surgery and the fact that he had to drive over four and a half miles of rough road.  This ultimately required him to relocate.  He was not allowed to remove belongings from the home because of divorce proceedings.

Finally, the employee states by way of argument:  

           How can the RBA determine the state of mind of mental ability?  When I was dealing with a divorce and its procedures, and trying to get anything from  workmans comp. that I have and would have coming.  And dealing with a  surgery, not able to get to my home, and told your life is over for everything  you worked 43 years for.  Now I have to start all over again and figure out  what to do for a income and change in life style.  And not being able to do your job you have done for many years and injoyed to.

The Board has considered the employee’s final argument and, sympathetic as we may be to the employee’s situation, the Board finds that we are without jurisdiction to modify the deadlines found in AS 23.30.041, specifically, that the employee must request an evaluation no later than 90 days after the employee knew or should have known that he might not be able to return to work that he was doing at the time of injury.  In this case, the Board found the employee was advised on August 5, 2003 by Dr. Leung that he would need to be retrained.  90 days from this date is November 4, 2003.  The employee did not ask for reemployment benefits until May 1, 2004 which is 208 days after Dr. Leung’s August 5, 2003 report.  The Board also found that the employee was advised twice by the employer as to how to go about requesting reemployment benefits, once by letter dated August 8, 2003 and again by letter dated December 24, 2003.  Under these circumstances, the Board denies the employee’s request for reconsideration on the merits as the RBA decision denying the application is correct and fully supported by the record.  We believe our decision in AWCB Decision No. 05-0002 fully addresses and satisfactorily resolves any and all issues raised by the employee at the December 7, 2004 hearing.  For this reason, this portion of the employee's Petition for Reconsideration is denied and dismissed.


ORDER


       1. The employee’s petition for reconsideration is granted to correct a reference to Dr. Curtis which should have been Dr. Davis.  Reconsideration is also granted to page 5, line 39 to add that the employee did leave his home because of surgery and having to drive 4 ½ miles over rough roads which caused him to relocate.


       2. The employee's Petition for Reconsideration is denied and dismissed as to his request  

                for extension of the 90-day time period in AS 23.30.041.        

Dated at Juneau, Alaska this 15th  day of February,  2005.





ALASKA WORKERS' COMPENSATION BOARD







_______________________________                                






                         Rosemary Foster, Designated Chair







_______________________________                                






                         Richard  H. Behrends, Member







_______________________________                                  






                         James  N. Rhodes, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Order on Reconsideration in the matter of STEPHEN A. LOWERY, employee / applicant; v. SHAAN SEET, INC., employer  and ALASKA TIMBER INSURANCE EXCHANGE, insurer/ defendant; Case No. 200222093; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 15th day of  February,  2005.

                             
_________________________________

                            
                                                           Robin Burns, Clerk
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� August 5, 2003 Leung report and May 22, 2003 report of Alan Wolf, M.D., another of the employee’s physicians.


� April 28, 2003 R. Clark Davis, D.C. report


� August 5, 2003 Leung report


� Id. at 2


� August 8, 2003 Altman letter


� Claim maintenance document and hearing tape


� September 15, 2003  Leung  report


� September 23, 2003 Leung report


� hearing tape


� September 30, 2003 Wolf report


� September 30, 2003 Wolf report


� October 30, 2003 Schwartz report
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� December 3, 2003 Schwartz report


� December 31, 2003 Schwartz report
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� July 9, 2004 Lowery letter


� July 20, 2004 RBA Designee denial letter


� August 9, 2004 workers’ compensation claim


� August 19, 2004 answer to employee’s workers’ compensation claim 


� July 9, 2004 Lowery letter
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