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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             
Juneau, Alaska 99802-5512

	BRYON L. MILLER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA,

                                                  Employer,

                                                         Self-Insured,                   

                                                            Defendant.
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)
	      INTERLOCUTORY

      DECISION AND ORDER

      AWCB Case No.  200107462
      AWCB Decision No.  05-0047

       Filed with AWCB Anchorage, Alaska 

       on February 15 , 2005


The Alaska Workers’ Compensation Board, on January 17, 2005, heard the employer’s petition for modification of the Reemployment Benefit Administrator Designee’s (“RBA Designee”) determination that the employee was eligible for reemployment benefits.  The Board also heard the employee’s claim for additional permanent partial impairment (“PPI”) benefits.  Attorney William Soule represented the employee (“employee”).  Attorney Rebecca Cain represented the employer (“employer”).  The Board sat as a two-member panel, as authorized by AS 23.30.005(f), and closed the record at the conclusion to the hearing.


ISSUES

1.
Should the Board modify the RBA Designee’s determination that the employee is eligible for reemployment benefits, pursuant to AS 23.30.130?


2.
Is the employee entitled to additional PPI benefits, pursuant to AS 23.30.190?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a corrections officer from 1994 through 2002.  While employed in this capacity, the employee experienced a work incident on September 20, 1997, when he slipped while climbing a ladder at work.  The employee did not immediately seek medical care, but was evaluated by James Martin, D.C., eight months later for back and neck pain.  Thereafter, the employee sought occasional chiropractic care from Dr. Martin.

At Dr. Martin’s recommendation, the employee underwent a PPI evaluation with Edward Barrington, D.C., in November 1999.
  Dr. Barrington opined that the employee had a zero percent (0%) PPI rating with respect to his cervical and headache complaints, and a five percent (5%) rating attributable to his lumbar complaints.

On May 1, 2001, the employee experienced another work incident when he allegedly slipped on ice and snow while getting out of his vehicle at work.
 Three days later, he sought treatment from Robert Martin, M.D.,
 complaining of low back pain.
  Dr. Martin diagnosed the employee as having a hip flexor/iliopsoas strain, sacroilial strain and lumbosacral strain, and recommended that the employee do exercises at home and take anti-inflammatory and pain medications.

When the employee’s condition failed to significantly improve, Dr. Martin referred the employee for an MRI.  The MRI demonstrated “degenerative disc disease at L5-S1 with superior disc extrusion (loose sequestered fragment)” and “mild-moderate right L4-L5 neural foraminal narrowing secondary to laterally bulging disc.”

The employee continued to treat periodically with both Dr. James Martin and Dr. Robert Martin.  He continued to work full-time in the same capacity as prior to the injury until he resigned in December 2002.

At Dr. James Martin’s request, Dr. Barrington again performed a PPI evaluation on March 19, 2003.  He assessed a five percent (5%) rating for the employee’s neck complaints as a result of the 2001 injury.  He further assessed a twenty-one percent (21%) rating for the employee’s lumbar complaints, based on reduced range of motion, pain and rigidity associated with severe degenerative changes, including a herniated nucleus pulposus, and multilevel disc herniation.
  Dr. Barrington therefore assessed a twenty-six percent (26%) whole person impairment rating for both the lumbar and cervical spines, but deducted five percent (5%) for the prior rating.

Dr. Barrington did not opine on the employee’s capacity to return to work, but recommended a surgical consult due to the 2001 MRI demonstrating a sequestered disc fragment.
  Upon receipt of Dr. Barrington’s report, Dr. James Martin sent the employee for an updated lumbar spine MRI.  This MRI, done in April 2003, demonstrated degenerative disc changes at L5-S1 with minimal central bulging and lateral disc bulging at L4-5 with slight narrowing of the right foramen.
  The report did not mention a disc fragment.

The employer began paying the employee PPI benefits in accordance with Dr. Barrington’s rating;  however, the State controverted further PPI benefits on June 23, 2003.

Following this MRI, the employer sent the employee to an employer’s independent medical evaluation (“EIME”) with Bryan Laycoe, M.D., an orthopedic surgeon.
  Dr. Laycoe noted that the most recent MRI did not show a sequestered disc fragment, and opined that the findings did not suggest a disc herniation, but rather midline low back pain secondary to degenerative disc disease.

With respect to the PPI ratings, Dr. Laycoe found that the employee’s cervical complaints were similar to those made in 1999, when Dr. Barrington assessed a zero percent (0%) PPI rating, and that the 2001 incident had resulted only in a temporary cervical sprain/strain.
  Likewise, Dr. Laycoe opined that the employee’s lumbar condition was temporarily aggravated when he fell in May 2001, without permanent changes.
  Therefore, Dr. Laycoe assessed a zero percent (0%) PPI rating for the lumbar complaints.  Finally, Dr. Laycoe opined that the employee could return to work at the job held at the time of injury.

As part of the reemployment eligibility process, Rehabilitation Specialist Forooz Sakata wrote to Dr. Robert Martin, asking if the employee had the physical capacities to return to the job held at the time of injury.  Dr. Martin replied that he had not evaluated the employee for almost a year, and could not assess his current condition.
  However, on June 9, 2003, Dr. Barrington opined that the employee could not return to the job held at the time of injury.

Rehabilitation Specialist Sakata recommended that the employee be found eligible for reemployment benefits.  In her report, she did not mention either the 2003 MRI or the EIME report, but relied on the opinions of the employee’s attending physicians.
  Based on Rehabilitation Specialist Sakata’s report, RBA Designee Mickey Andrew determined that the employee was eligible for reemployment benefits.

Following the RBA Designee’s determination of eligibility, the employer requested reconsideration of the determination, relying on the EIME report.  The RBA Designee ultimately affirmed the determination, giving more weight to Dr. Barrington’s opinion, as he was one of the attending physicians.

Subsequently, the parties filed a request for an second independent medical evaluation (“SIME”), including a form stipulating to the issues to be addressed.
  At a prehearing conference on October 13, 2003, Workers’ Compensation Officer Joireen Cohen noted that the parties had stipulated to a panel SIME, and ordered the SIME.
  Ultimately, however, the SIME was not completed until May 17, 2004.

At the first part of the panel SIME, Thomas Gritzka, M.D., an orthopedic surgeon, evaluated the employee on April 28, 2004.
  Dr. Gritkza opined that the employee did not demonstrate any “signs or symptoms at this time consistent with an L5-S1 symptomatic sequestrated disk fragment.”
  He opined that the employee’s current complaints were caused by a combination of pre-existing disc disease, the 1997 injury, and the 2001 injury.
  Finally, he assessed a five percent (5%) PPI rating for the employee’s cervical complaints, a three percent (3%) rating for the lumbar complaints, and opined that the employee could return to work at the job held at the time of injury.

William Ross, D.C., a chiropractor, evaluated the employee for the second part of the SIME on April 28, 2004.  Dr. Ross ordered new x-rays, and opined that the employee’s neck symptoms were due to mild degenerative disc disease and osteoporosis.
  He opined that the work incident had caused a temporary aggravation of the employee’s cervical condition, and that there was no ratable cervical condition as a result of the work incident.
  Finally, Dr. Ross opined that the employee did not have a ratable lumbar impairment, and that he could return to work at the job held at the time of injury.

On August 27, 2004, the employer filed a petition for modification, requesting that the Board modify the RBA Designee’s determination of eligibility for reemployment benefits based on the SIME reports.
  The employee objected to the petition, asking that it be denied as untimely.

At hearing, the parties presented arguments regarding both the reemployment and the PPI issues similar to those enumerated in the briefing.  In addition, the employee testified regarding his injuries and his employment history.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Petition for Modification
AS 23.30.130(a) provides, in pertinent part, as follows:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits . . .or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.

AS 23.30.041(c) provides, in pertinent part, as follows:

An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job . . . for

(1) the employee’s job at the time of injury;  or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .

The employer requested that, pursuant to AS 23.30.130, the Board modify the RBA Designee’s finding that the employee was eligible for reemployment benefits.  The crux of the employer’s argument is that because the SIME physicians found that the employee could return to the job held at the time of injury, that opinion constitutes a change in conditions that therefore renders the employee ineligible for reemployment benefits.

The employee opposed this petition on two grounds.  First, the employee argued that AS 23.30.130 does not apply to reemployment benefits.  In addition, the employee argues even if the Board could utilize AS 23.30.130 to modify awards of reemployment benefits, it should not do so in this case because the employer did not timely request modification of the award.

With respect to the employee’s first argument, the Board finds that AS 23.30.130, in listing the types of compensation awards that may be modified, does not specifically list AS 23.30.041, which governs reemployment benefits.  As a general rule, this would tend to indicate that AS 23.30.130 was not intended to apply to this type of award.  However, as a practical matter, the Board finds that AS 23.30.130 has previously been utilized to modify awards for reemployment benefits.

In Anderson v. Fred Meyer of Alaska, Inc., the Board found that an SIME ordered after the reemployment eligibility determination should not prevent an eligible employee from proceeding with the reemployment process.
  The Board further found that allowing the reemployment process to proceed was consistent with Alaska Supreme Court mandates and prior Board decisions.
  However, the Board noted that if the SIME reports potentially affected the employee’s eligibility for reemployment benefits, the employer could petition the Board for modification of the reemployment eligibility determination.
  Therefore, we conclude that the Board may modify an award of reemployment benefits under AS 23.30.130(a).

However, the Board finds the employee’s second argument, which concerns the timeliness of the employer’s petition for modification, more persuasive.  Specifically, the Board finds that the RBA Designee issued her final decision finding the employee eligible for reemployment benefits on July 25, 2003.
  In October 2003, the parties stipulated to an SIME.
  The SIME process, while lengthy, was concluded by May 17, 2004, and both reports were issued by May 28, 2004.
  Nevertheless, the employer did not file its petition for modification until August 27, 2004.

There is nothing in the record to indicate, and the employer has not argued, that it did not promptly receive the SIME reports once issued.  Rather, the employer argues that the SIME process effectively “tolled” the one-year time period for requesting modification under AS 23.30.130(a).  The employer further argues that the situation presented in this case is analogous to that presented under AS 23.30.110(c), where the two-year statute of limitations is tolled by the SIME process.

The employer is correct that the Board has previously found that the SIME process tolls the AS 23.30.110(c) statute of limitations.
  However, the Board finds this line of cases distinguishable from the facts presented in this situation.  Where the Board has the ability to extend the AS 23.30.110(c) statute of limitations due to tolling, the Board is not aware of any decisions that would allow it to extend the one-year period set forth in AS 23.30.130(a).  

In addition, the rationale behind the tolling of AS 23.30.110(c) differs from the rationale advocated by the employer here.  Under AS 23.30.110(c), a party must file an affidavit of readiness for hearing averring that it has completed all necessary discovery, and that it is ready to proceed.  Under Aune, the employee could not aver that he had completed discovery, as the SIME process was ongoing, and therefore could not request a hearing.  Based on the employee’s inability to complete discovery due to the SIME process, the Board held that his claim should not be barred by the AS 23.30.110(c) statute of limitations.

Under the approach advocated by the employer, the Board would toll the AS 23.30.130 modification period for an ongoing SIME process.  However, neither the Aune line of cases nor the plain language of AS 23.30.130 would permit this wholesale extension of the modification period.  In addition, the employer’s argument ignores the distinction that, unlike under AS 23.30.110(c), AS 23.30.130 does not require that all discovery be completed prior to requesting modification.

As noted above, the Board finds that the RBA Designee’s final determination of eligibility for reemployment benefits was made on July 25, 2003.  The employer did not appeal that determination, but proceeded to the SIME process.  The SIME process was completed in April 2004, and the SIME physicians both issued their reports by the end of May 2004.  The employer did not petition for modification until August 27, 2004, approximately one month after the one-year period for modification elapsed.
  

Aside from its argument that the SIME process tolled the one-year period under AS 23.30.130, the employer has presented no evidence as to why it failed to have timely request modification of the RBA Designee’s determination of eligibility.  The parties presumably received the SIME reports by late May or early June 2004, which would have given the employer nearly two months to file for modification and still be within the one-year time period under AS 23.30.130(a).  Instead, the employer did not petition for modification until more than one month after the period elapsed.  Therefore, the Board concludes that the employer did not timely petition for modification under AS 23.30.130(a), and denies its petition as untimely.

II. PPI Benefits
In the briefing and at hearing, the parties argued extensively regarding the various PPI ratings assessed by Drs. Laycoe, Barrington, Gritzka and Ross.  The employee argued that the rating assessed by Dr. Barrington was the result of the only appropriately conducted evaluation, in light of MRI findings that more than one level of the employee’s spine was affected.
  However, the employer argued that the weight of the medical evidence, including the ratings conducted by Drs. Laycoe, Gritzka and Ross, demonstrated that Dr. Barrington’s rating was inaccurate, particularly when the more recent 2003 MRI demonstrated only degenerative changes, rather than an acute injury.

The Board finds that it has before it complex and conflicting medical evidence regarding the appropriate permanent partial impairment rating for the employee.
  

Decisions by the Alaska Supreme Court, as well as the Alaska Workers’ Compensation Act (“the Act”) itself, emphasize the Board’s obligation to provide a simple and inexpensive remedy with speedy
 and informal
 procedures.  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry in the manner that allows it to best ascertain the rights of the parties.

AS 23.30.135(a) provides, in pertinent part, as follows:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in pertinent part, as follows:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

In addition, AS 23.30.110(g) provides that “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .”  To properly protect the rights of the parties, and pursuant to AS 23.30.155(h), the Board finds it necessary to conduct further investigation into the employee’s condition at the time he reached medical stability.  The Board shall do so through an additional SIME, pursuant to AS 23.30.110(g), to focus on the appropriate interpretation of the 2001 and 2003 MRIs.

The Board finds that it is unclear from the review of the 2001 and 2003 MRIs, as well as the PPI rating evaluations based on those MRIs, what the employee’s condition was at the date of medical stability.  In particular, the Board must determine whether, at the time of medical stability, a herniated disc or disc fragment was present.  To determine whether the appropriate rating for the employee’s condition is Dr. Barrington’s, which appears primarily to rely on the 2001 MRI, or one of the other ratings, a further interpretation of the two MRIs is necessary.

The Board finds that an additional SIME, to be conducted by a radiologist, will assist the Board to best ascertain the rights of the parties.  Therefore, the Board will exercise its discretion under AS 23.30.135 and AS 23.30.110(g) to order this additional SIME for the specific purpose of providing an interpretation of the 2001 and 2003 MRIs.  The radiologist shalladdress whether a disc herniation and/or sequestered disc fragment is present in the 2001 MRI, and if so, whether it is also present in the 2003 MRI.  The radiologist shall also provide an interpretation of the differences between the 2001 and 2003 MRIs.  The Board will retain jurisdiction to decide the PPI issue once the additional investigation is concluded.

III. Attorney Fees and Costs
AS 23.30.145 provides, in pertinent part, as follows:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

As a prerequisite to the receipt of attorney fees and costs, the employee must prevail on some or all of the significant issues.  The Board finds that the employee prevailed on the reemployment issue, but that it is necessary to conduct further investigation on the PPI issue.  The employee seeks an award of attorney fees and costs under AS 23.30.145(b) for the benefits secured as a result of this hearing.  As the Board found that the employee prevailed on a substantial part of his claims, it may award attorney fees and costs.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   Accordingly, in our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  AS 23.30.145(b) requires the award of attorney fees and costs be reasonable.   

The Board finds the employee prevailed one of the two substantial issues presented, with the other issue to be decided after further investigation.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was complex, both medically and legally, and tenaciously fought by the employer.  The employer’s counsel, Rebecca Cain, was a strong advocate for the employer, and is an experienced attorney in the area of workers’ compensation.  The employee’s counsel, William J. Soule, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were of significant assistance to the Board.   

The Alaska Supreme Court has instructed us that an attorney fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.   

The Board finds that the employee filed his final affidavit of attorney’s fees and costs on January 18, 2005,
 claiming 43.80 hours of attorney time at $250.00 per hour and $303.07 in other legal costs.  The Board has examined the record of this case and the employee's written and oral itemization of fees.  It finds the employee’s itemization of times reasonable for this proceeding.  The Board further finds that $250.00 per hour is a reasonable fee for the employee’s attorney in this particular.  

The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting the claim for legal costs.  The January 12, 2005 and January 18, 2005 affidavits seek costs amounting to $303.07. The Board will deduct the costs for postage, in accord with the guidelines of 8 AAC 45.180(f).  Once the disallowed costs are excluded, the Board finds that $259.15 in costs remain.

While the Board finds that the employee is entitled to attorney fees and costs since he prevailed on a one of the two issues brought to hearing, it also finds that further investigation is necessary on the PPI issue.  Therefore, the Board may not order a fee and cost award at this time that would compensate the employee and his attorney for work on the remaining issue.

In reviewing the attorney fee affidavits submitted to the Board, the Board is unable to determine which fees and costs are related to the reemployment benefit issue, as opposed to the PPI issue.  Therefore, the Board requests that the employee and his attorney submit a fee and cost affidavit within fifteen (15) days detailing which fees and costs were expended in bringing the reemployment benefit issue to hearing.  Upon receipt of that affidavit, the Board will award attorney fees and costs accordingly as they relate to that issue.


ORDER
1. The employer’s petition for modification of the RBA Designee’s finding that the employee is eligible for reemployment benefits is denied and dismissed.  

2. The Board requires further investigation on the PPI issue to best ascertain the rights of the parties.  The Board therefore orders an SIME for interpretation of the 2001 and 2003 MRIs, and will retain jurisdiction over the PPI issue until this further investigation is completed.

3. The 2001 and 2003 MRIs shall be obtained by the employer and provided to the Board, directed to Workers’ Compensation Officer Joireen Cohen, within fifteen (15) days of the date of this decision.

4. The employee will submit a fee and cost affidavit, limited to the time and costs expended on the reemployment benefits issue, within fifteen (15) days of the date of this decision.  Upon receipt of that affidavit, the Board will award attorney fees and costs related to that issue.


Dated at Anchorage, Alaska this 15th day of Feburary,  2005.






ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Krista M. Schwarting, Designated Chair






______________________________                                






John Abshire, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of BRYON L. MILLER, employee/applicant; v. STATE OF ALASKA, employer/defendant;  Case No. 200107462; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  15th  day of February,  2005.
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Robin Burns, Clerk
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