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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KAREN S. RISE, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

FAMILY CENTERED SERVICES OF ALASKA,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
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	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200403105
        AWCB Decision No. 05-0048 

         Filed with AWCB Fairbanks, Alaska

         on February 16, 2005


We heard the employer’s petition for a second independent medical evaluation (“SIME”) and to cancel the hearing on the employee’s claim, in Fairbanks, Alaska on February 10, 2005.  Attorney Allan Cheeks represented the employee.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on February 10, 2005.  

ISSUE

1. Shall we order an SIME under AS 23.30.095(k)?

2.
Shall we cancel the hearing on the employee’s claims, currently scheduled for March 10, 2005?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured her right knee when a table fell on her while she was working for the employer as a youth counselor, on January 27, 2004.
  The employee tore the right anterior cruciate ligament, tore the right medical meniscus, and suffered subluxation of the right patella.
  The employee received conservative care from Christopher Todd, M.D., who prescribed medication and a knee brace on March 3, 2004.
  The employee continued to work until Dr. Todd restricted her from work on March 10, 2004, indicating she would not be able to return until she had surgical repair of the knee.
  The employer accepted the compensability of the employee’s injury and provided temporary total disability (“TTD”) benefits and medical benefits.

Dr. Todd referred the employee to orthopedic surgeon Mark Wade, M.D., who examined the employee on March 16, 2004.  Dr. Wade recommended ligament reconstruction surgery, but indicated the employee is morbidly obese and needed to lose over 100 pounds, or the knee surgery would be extremely high-risk.
  He recommended the employee undergo gastric bypass surgery in order to loose the weight.
  He noted that if the employee has the gastric surgery and looses the weight, it is possible she would not need the knee surgery.
   

In a medical report on March 23, 2004, Christine Verneuil, M.D.,
 noted the employee was unable to use the knee brace because of the size of her thigh.
  Dr. Verneuil also noted the employee was on an Adkins diet, in an attempt to lose weight.
  On April 1, 2004, Dr. Todd noted the employee is five feet, two inches tall, and weighs 304 pounds.
  He noted she was having significant knee difficulties and symptoms, but was unable to undergo the surgical repair because of her weight.

 At the request of the employer, orthopedist John Ballard, M.D., examined the employee on April 15, 2004.  In his employer’s medical examination
 (“EME”) report, Dr. Ballard recommended the employee initially undergo physical therapy, and if that fails, surgery to the knee.
  

The employee filed a Reemployment Benefits Eligibility Evaluation Request on April 20, 2004.
  The Reemployment Benefits Administrator’s office responded in a letter on May 5, 2004, indicating no action would be taken on her request, because no physician has yet predicted she will be permanently precluded from returning to her work.

The employee filed a Workers’ Compensation Claim on April 26, 2004, requesting medical benefits for the surgical treatment recommended by her physicians, transportation costs, interest, frivolous and unfair controversion, attorney fees and legal costs.
  The Board  served this claim on June 21, 2004.  

At the employer’s request, on July 21, 2004, Dr. Ballard produced an addendum to his April 15, 2004 report, indicating he did not believe weight loss is necessary before the employee undergoes knee surgery.
  The employer filed a Controversion Notice on July 22, 2004, denying treatment related to the employee’s obesity, transportation costs, frivolous and unfair controversion

At the request to the employer, Dr. Ballard produced a second addendum report on November 17, 2004.  In that report, Dr. Ballard indicated that if the employee refused to undergo the knee surgery, she should be regarded as medically stable as on the date of the report, November 17, 2004.
  He rated her to have four percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed.

The employee filed a Controversion Notice on December 2, 2004, terminating TTD benefits and temporary partial disability (“TPD”) benefits to the employee.
  The employer then began to pay the employee PPI benefits, on a bi-weekly basis.
 

The employee filed an Affidavit of Readiness for Hearing on November 29, 2004, requesting a hearing on her claim,
 and the employer filed an Affidavit of Opposition on December 10, 2004.
  In a prehearing conference on December 22, 2004, the Board Designee set the employee’s claim for hearing on March 10, 2005.

The employer filed a petition for an SIME on December 16, 2004, under AS 23.30.095(k), based on the dispute between the employee’s and employer’s physicians concerning medical stability and concerning medical treatment.
  The employer filed another petition on December 27, 2004, requesting that the hearing set for March 10, 2005 be canceled, pending the receipt of the SIME report.
  The employer filed an Affidavit of Readiness for Hearing on its petitions on January 18, 2005.
  

At the request to the employer, Dr. Ballard produced a third addendum report on January 14, 2005.  In that addendum, Dr. Ballard that if the employee and her physicians believed she needed to lose weight before her knee surgery, he recommended the employee undergo a weight loss program at Duke University Diet and Fitness Center.
  Dr. Ballard indicated the gastric bypass surgery is risky, and the Duke program would make the employee responsible for her well-being, and may establish habits of diet and exercise that will produce future benefits.
  

In a prehearing conference on February 3, 2005, the Board Designee ruled on a number of discovery and information release disputes.  Neither party has appealed any of those discovery decisions.  In the same prehearing conference, by agreement of the parties, we set a hearing on February 10, 2005, concerning the employer’s petitions for an SIME and for a continuance.

At the February 10, 2005 hearing, and in his brief, the employer argued there are significant disputes between the employer’s and treating physicians concerning the employee’s medical stability and medical treatment, justifying an SIME.  It argued it has a right to request an SIME, and the employee has failed to provide any basis to deny an SIME.  It asserted the SIME would provide good cause to continue the hearing, as specifically recognized by 8 AAC 45.074(b)(1)(F).  It asserted the employee’s PPI benefits will not be exhausted until mid-May 2005, and that the SIME can be completed before that time.  It argued the employee essentially disappeared for seven months, after she moved to New Mexico.  It argued Dr. Wade is not a gastroenterologist, and is not competent to decide whether the employee needs gastric bypass surgery.  It asserted it is arranging for the employee to be examined by a gastroenterologist of its choice in the near future.  In the hearing, the employer indicated it is considering sending the employee to the Duke weight reduction program, if she is willing to undergo it.

At the hearing, and in his brief, the employee argued she never refused surgery and the employer inappropriately terminated her TTD benefits, substituting PPI benefits that will be exhausted by May, leaving her without support during her disability.  She is concerned that the employer’s request to cancel the hearing for an SIME at this late date would leave her without compensation and destitute before the matter could be resolved and she could get corrective surgery.  She asserted she has been attempting to lose weight through dieting, but this has been ineffective because she cannot exercise.  She argued she is entitled to have her claim heard.  She asserted the employer’s denial of her medical treatment, and termination of her TTD benefits have permuted the issues of the claim somewhat: to whether or not to have the gastric bypass surgery (and subsequently the knee surgery) whether she is medically stable, whether she is entitled to a reclassification of her PPI benefits to TTD benefits, penalties, interest, attorney fees and costs.  She asserted these issues can all be heard and decided on the scheduled hearing date, and there is no need for an SIME.  She asked that we deny the employer’s petitions, and that we hear her claim. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
SIME
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .  

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsection AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 Harvey v. Cook Inlet Pipe Line Co,
 and Hulshof v. SBS,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME
 to assist us investigating and deciding medical issues in contested claims to determine the rights of the parties.
  We also note that AS 23.30.155(h) mandates that we follow such procedures as will “best protect the rights of the parties.”  

We find the record reflects disputes between the employee’s treating physicians and the employer’s physician concerning medical treatment, and medical stability.  However, we find the dispute over whether or not the employee is medically stable is fundamentally a legal dispute.  We do not find a significant factual dispute between the physicians concerning the employee’s physical condition.  Accordingly, we do not find that an additional medical opinion would significantly assist us in the resolution of that issue.

We find there is a significant medical dispute between the attending and employer’s physicians concerning appropriate medical treatment.  The employer’s treating surgeon, Dr. Wade, recommends gastric bypass surgery as a preliminary treatment to enable successful knee ligament repair surgery.  We find Dr. Wade’s medical records are sufficient evidence of the appropriateness of the recommended surgeries to raise the presumption of compensability under AS 23.30.120(a) for continuing medical care, as recommended by the employee’s treating physicians.
  

Once the presumption attaches, in most cases substantial evidence must be produced showing the claimed medical evaluation for treatment is not reasonable and necessary for the work-related injury.
  However, in Weidner & Associates v. Hibdon,
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician and sought by an injured worker within two years of an injury is compensable, unless the employer can meet the “heavy burden” of proving such care is unreasonable, unnecessary and outside the scope of accepted medical practice.  The Court’s decision develops the presumption analysis, as first articulated in Municipality of Anchorage v. Carter,
 by making the employer’s burden of rebutting the compensability of a particular treatment much greater than a “preponderance of the evidence.”  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.  The employer must demonstrate the treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
  

We note that medical benefits by the claimant were recommended and requested, within the two-year time limit of Hibdon.  In our review of the record of this case, we cannot find medical evidence to show the medical benefits received were not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on our review of the record, we find the employer has failed, as yet, to present sufficient evidence to show the recommended surgical treatments are unreasonable, unnecessary, or outside the realm of acceptable medical practice. We conclude the employer has failed to rebut the presumption.  Based on the Court’s opinion in Hibdon, the recommended surgeries are presumed reasonable, as a matter of law.  Consequently, we decline to submit the issue of the dispute between Dr. Ballard and Dr. Wade for review by an SIME physician.

Nevertheless, as noted by the employer, Dr. Wade is not a gastroenterologist.  We find that, if the recommended treatment had not been controverted, the next step in the recommended course of treatment would have been referral to a gastroenterologist for evaluation.  Even though we decline to order an SIME under AS 23.30.095(k), we are troubled by the long delay in securing appropriate treatment (whatever form it might take) for the employee.  

Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME
 to assist us in investigating and deciding medical issues, and in securing the rights of the parties in contested claims.

We find the issues in this case are medically somewhat complex.  We find that determining the appropriate modes and sequence of treatment is necessary to determining the rights of the parties
 in this claim.  Consequently, we will exercise our discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning the medical appropriateness of the employee’s claimed gastric bypass surgery.  

An SIME must be performed by a physician on our list, unless we find the physicians on our list do not include an impartial physician with the specialized training, qualifications, or experience needed.
   Based on our review of the employee’s file and the arguments of the parties, we find a physician specializing in gastroenterology would be best suited to perform this examination of the employee and evaluation of the medical records.  We note that our list of SIME physicians has one physician specializing in gastroenterology, Kenneth J. Hammerman, M.D.  We will order our board designee, Workers' Compensation Officer Sandra Stuller, to contact Dr. Hammerman and to arrange an examination with him.  If Dr. Hammerman is not available, we will direct Ms. Stuller to identify and select a physician who specializes in gastroenterology to perform the SIME, in accord with the procedure in 8 AAC 45.092(f).  We will direct Ms. Stuller to arrange the SIME with the parties in accord with the procedures specified at 8 AAC 45.092(h).  We will retain jurisdiction over the claim for gastric bypass surgery, pending receipt of the SIME report.  

II.
CONTINUANCE OF THE HEARING
8 AAC 45.070(a) provides, in part:

Hearings shall be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.074(b) provides, in part:

. . . . A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

(F)  a second independent medical evaluation is required under AS 23.30.095(k);

. . . .

(J)  the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing . . . .

In the employee’s claim, the parties’ petitions, the prehearing conferences, and the hearing on February 10, 2005, the parties have raised a number of issues in dispute.  These include: medical benefits for the gastric bypass surgery recommended by her physician, medical stability and the reclassification of her PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, certain discovery disputes, attorney fees and legal costs.  Despite the somewhat protean nature of the twists and turns of this case, we find theses issues have all been clearly articulated and raised by the parties.  

We take note that the discovery dispute appears to have been addressed in the prehearing conference on February 3, 2005.  This issue has not been appealed to us, and does not appear to be active at present.
  Accordingly, we will not here address that issue.

The employee requests that we proceed on her claim for benefits in the hearing scheduled for March 10, 2005.  The employer requests that we cancel the March 10, 2005 hearing under 8 AAC 45.074(b)(1)(F), based on its anticipation that we would order an SIME under AS 23.30.095(k).  Because we have not ordered an SIME under AS 23.30.095(k), we find 8 AAC 45.074(b)(1)(F) is inapplicable.  Nevertheless, we have ordered an additional examination under AS 23.30.110(g) concerning the gastric bypass surgery recommended by the employee’s physician.  Under 8 AAC 45.074(b)(1)(J), we find good cause to continue the hearing of this issue, pending receipt of the additional evidence from the SIME report.

Based on our review of the record and pleadings of the parties, we find the remaining issues can be addressed and, at least potentially, resolved at the hearing on March 10, 2005.  Accordingly, we will not cancel the hearing scheduled for March 10, 2005.  We here give notice
 the that the amended issues to be heard on that date are: medical stability and the reclassification of the employee’s PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.     

ORDER

1.
Workers' Compensation Officer Sandra Stuller shall arrange an SIME under AS 23.30.110(g) with Kenneth Hammerman, M.D., if possible.  If Dr. Hammerman cannot, or will not, perform the examination, we direct Ms. Stuller to identify and select a physician who specializes in gastroenterology to perform the  SIME, in accord with the procedure in 8 AAC 45.092(f).

2.
The SIME shall be conducted by the selected gastroenterologist regarding the appropriateness of the gastric bypass surgery recommended by the employee’s physician.

3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim for gastric bypass surgery, pending receipt of the SIME report.  Following receipt of the report, we direct Workers' Compensation Officer Stuller to reschedule the hearing on this issue.
5.
The hearing on the employee’s claims, scheduled for March 10, 2005, will proceed.  The hearing will be held on the issues of medical stability and the reclassification of the employee’s PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.     


Dated at Fairbanks, Alaska on February 16th, 2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KAREN S. RISE employee / respondent; v. FAMILY CENTERED SERVICES OF ALASKA, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200403105; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 16th, 2005.


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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