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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	KAREN S. RISE, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

FAMILY CENTERED SERVICES OF ALASKA,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Petitioners.
.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200403105
        AWCB Decision No. 05-0051 

         Filed with AWCB Fairbanks, Alaska

         on February 18, 2005




We heard the employer’s petition for reconsideration of our February 16, 2005 decision and order on this case, AWCB Decision No. 05-0048, in Fairbanks, Alaska on February 18, 2005, on the basis of the written record.  Attorney Allan Cheeks represented the employee.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).    

ISSUE

Shall we partially reconsider AWCB Decision No. 05-0048 (February 1 2005) under AS 44.62.540, cancel the hearing set for March 10, 2005, and continue the six issues presently set to be heard?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee tore the right anterior cruciate ligament, tore the right medical meniscus, and suffered subluxation of the right patella
 in her right knee when a table fell on her while she was working for the employer as a youth counselor, on January 27, 2004.
  The employee tore the right anterior cruciate ligament, tore the right medical meniscus, and suffered subluxation of the right patella.
  The employee received conservative care from Christopher Todd, M.D., who restricted her from work on March 10, 2004, indicating she would not be able to return until she had surgical repair of the knee.
   Orthopedic surgeon Mark Wade, M.D., examined the employee on March 16, 2004, recommending ligament reconstruction surgery, but indicating the employee is morbidly obese and needed to lose over 100 pounds, or the knee surgery would be extremely high-risk.
  He recommended the employee undergo gastric bypass surgery in order to loose the weight.
  He noted that if the employee has the gastric surgery and looses the weight, it is possible she would not need the knee surgery.
  

The employer accepted the compensability of the employee’s injury and provided temporary total disability (“TTD”) benefits and medical benefits.
  At the request of the employer, orthopedist John Ballard, M.D., examined the employee on April 15, 2004.  In his employer’s medical examination
 (“EME”) report, Dr. Ballard recommended the employee initially undergo physical therapy, and if that fails, surgery to the knee.
  The employee filed a Workers’ Compensation Claim on April 26, 2004, requesting medical benefits for the surgical treatment recommended by her physicians, transportation costs, interest, frivolous and unfair controversion, attorney fees and legal costs.
 

At the employer’s request, on July 21, 2004, Dr. Ballard produced an addendum to his April 15, 2004 report, indicating he did not believe weight loss is necessary before the employee undergoes knee surgery.
  The employer filed a Controversion Notice on July 22, 2004, denying treatment related to the employee’s obesity, transportation costs, and frivolous and unfair controversion.

At the request to the employer, Dr. Ballard produced a second addendum report on November 17, 2004.  In that report, Dr. Ballard indicated that if the employee refused to undergo the knee surgery, she should be regarded as medically stable as on the date of the report, November 17, 2004.
  He rated her to have four percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed.
  The employee filed a Controversion Notice on December 2, 2004, terminating TTD benefits and temporary partial disability (“TPD”) benefits to the employee.
  The employer then began to pay the employee PPI benefits, on a bi-weekly basis.
 

The employee filed an Affidavit of Readiness for Hearing on November 29, 2004, requesting a hearing on her claim.
  In a prehearing conference on December 22, 2004, the Board Designee identified the issues in the employee’s claim as: medical benefits, transportation costs, interest, frivolous and unfair controversion, attorney fees and legal costs; and the Board Designee set the employee’s claim for hearing on March 10, 2005.
 

The employer filed a petition for an SIME on December 16, 2004, under AS 23.30.095(k), based on the dispute between the employee’s and employer’s physicians concerning medical stability and concerning medical treatment.
  The employer filed another petition on December 27, 2004, requesting that the hearing set for March 10, 2005 be canceled, pending the receipt of the SIME report.
  At the request to the employer, Dr. Ballard produced a third addendum report on January 14, 2005.  In that addendum, Dr. Ballard that if the employee and her physicians believed she needed to lose weight before her knee surgery, he recommended the employee undergo a weight loss program at Duke University Diet and Fitness Center.
 In a prehearing conference on February 3, 2005, the Board Designee set a hearing on February 10, 2005 concerning the employer’s petitions for an SIME and for a continuance.

At the February 10, 2005 hearing, and in his brief, the employer argued there are significant disputes between the employer’s and treating physicians concerning the employee’s medical stability and medical treatment, justifying an SIME.  It asserted the SIME would provide good cause to continue the hearing, as specifically recognized by 8 AAC 45.074(b)(1)(F).  It asserted the employee’s PPI benefits will not be exhausted until mid-May 2005, and that the SIME can be completed before that time.  

At the hearing, and in his brief, the employee argued she never refused surgery and the employer inappropriately terminated her TTD benefits.  She expressed concern that her PPI benefits will be exhausted by May, leaving her without support during her disability.  She argued that the employer’s request to cancel the hearing for an SIME at this late date would leave her without compensation and destitute before the matter could be resolved and she could get corrective surgery.  She asserted she has been attempting to lose weight through dieting, but this has been ineffective because she cannot exercise.  She argued she is entitled to have her claim heard.  She asserted the employer’s denial of her medical treatment, and termination of her TTD benefits have permuted the issues of her claim somewhat: to whether or not to have the gastric bypass surgery (and subsequently the knee surgery) whether she is medically stable, whether she is entitled to a reclassification of her PPI benefits to TTD benefits, penalties, interest, attorney fees and costs.  She asserted these issues can all be heard and decided on March 10, 2005, and there is no need for an SIME. 

In our February 16, 2005 interlocutory decision,
 we found Dr. Ballard’s opinions failed to meet the “heavy burden” of proving the treatment recommendations
 by the employee’s surgeon, Dr. Wade, were “unreasonable, unnecessary and outside the scope of accepted medical practice,” as required by the Alaska Supreme Court  in Weidner & Associates v. Hibdon.
   Because the presumption of the compensability of the employee’s recommended treatment had not been rebutted, we found no need for an SIME under AS 23.30.095(k) for the orthopedists’ disputes.  Nevertheless, we found an examination under AS 23.30.110(g) with a specialist in gastroenterology, concerning whether the employee is an appropriate candidate for gastric bypass surgery, would assist us in resolving the treatment disputes in this claim.  Accordingly, we ordered an SIME
 under AS 23.30.110(g) with gastroenterologist Mark Hammerman, M.D.  Under 8 AAC 45.074(b)(1)(J), we found good cause to continue the hearing of this issue, pending receipt of the SIME report.

In our February 16, 2005 decision we also found that, in the employee’s claim, the parties’ petitions, the employer’s controversion, the prehearing conferences, the hearing briefs, and the oral argument in the hearing on February 10, 2005, the parties had raised a number of issues which remained in dispute.  These include: medical benefits for gastric bypass surgery, medical stability and the reclassification of her PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.  Based on our review of the record and pleadings of the parties, we found the remaining issues can be addressed and, at least potentially, resolved at the hearing on March 10, 2005.  Accordingly, we declined to cancel the hearing scheduled for March 10, 2005.  We gave notice to the parties that all the issues, except benefits for the gastric bypass surgery, would be heard on that date.  A more complete discussion of the facts, the findings, and the conclusions may be reviewed in AWCB Decision No. 05-0048, and we here adopt those discussions by reference.

On February 18, 2005, the employer filed an Employer’s Petition for Partial Reconsideration of Decision and Order 05-0048 (February 16, 2005), again requesting that we cancel the March 10, 2005 hearing.  The petition was dated February 17, 2005.  In the petition for reconsideration, the employer argued the employee limited his Affidavit of Readiness for Hearing to medical benefit’s only, and the Prehearing Conference Summary set the March 10, 2005 hearing on the basis of that affidavit.  The employer argued the other issues from the employee’s claim should not be set for a hearing until a party has filed an Affidavit of Readiness on them.  It also argued the employee has never filed a claim for TTD benefits.  It argued none of these issues are ripe to be heard, and the hearing should be canceled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION 

The Alaska Administrative Procedure Act at AS 44.62.540 authorizes us to reconsider all or part of a case on our own motion or on petition of a party.  In response to the employer’s petition, we have examined the written record of this case, the hearing testimony, and our decision and order.  Because the employer asserts we erred, as a matter of law and fact, when we determined the issues in dispute and to be heard on March 10, 2005, we will exercise our discretion to reconsider our February 16, 2005 decision under AS 44.62.540.

II.
ISSUES IN HEARING
In her November 29, 2004 Affidavit of Readiness for Hearing, the employee refers the affidavit to her “application … dated 4/23/2004 on medical benefits only.”  Because the various issues listed in the employee's April 23, 2004 Workers’ Compensation Claim appear to arise out of the dispute over her claimed medical benefit, we do not find the precise meaning of the wording in the affidavit is clear.

Nevertheless, under 8 AAC 45.060(a)(1) the Board Designee is given the authority and responsibility to identify specific issues for hearing, during the course of a prehearing conference.  Under 8 AAC 45.065 the Board Designee is to issue a Prehearing Conference Summary, in which the Board Designee identifies the issues in dispute for a hearing.  Parties have 10 days to object to a Prehearing Conference Summary.
 

Under 8 AAC 45.060(a)(1), unless modified, the Prehearing Conference Summary governs the issues of the hearing.

In the instant case, the Prehearing Conference Summary sets a hearing on the employee’s April 23, 2004 claim, and identifies the issues of the April 23, 2004 claim as: medical benefits, transportation costs, interest, frivolous and unfair controversion, attorney fees and legal costs.  No party filed an objection to the Prehearing Conference Summary.  Accordingly, we find those issues were set for the March 10, 2005 hearing as of the date of the prehearing conference.  In our February 16, 2005 decision and order, we continued the medical issue, pending receipt of the SIME report.  We see no basis to alter that procedural decision.

The employer denied the employee’s TTD benefits in a Controversion Notice filed on December 2, 2004, long after the employee’s March 23, 2004 claim, and after her November 29, 2004 affidavit.  In the briefing and the oral argument for the February 10, 2005 procedural hearing the employee raised the issue of her entitlement to TTD benefits and the dispute over medical stability.  At the time, we deemed the issues for the March 10, 2005 hearing amended, and gave the parties notice in our decision and order.  Upon re-examination of the record, we find the issue of medical stability and TTD benefits clearly arose out of the disputes between the employee’s and employer’s orthopedic surgeons concerning  the employee’s claim for surgery.  Because we declined to order an SIME over the various differences of opinion between the orthopedic physicians, we have not cancelled the hearing on the issues arising from that dispute.   Because the employer controverted TTD benefits based on its assertion of the employee’s medical stability, we can find no surprise to the employer concerning the substance of this issue.  Because this issue is integrally related to the other issues in the March 10, 2005 hearing, and because this issue was timely raised to give adequate notice,
 we reconfirm our original determination on this point.  The issue of medical stability and TTD benefits will be heard on March 10, 2005.
  

Although “penalties” was not specifically listed in the December 22, 2004 Prehearing Conference Summary as an issue under the employee’s April 23, 2004 claim, we find that the employee raised this issue in her briefing and oral argument for the March 10, 2005 hearing.  Because this issue appears to arise from the issue of frivolous and unfair controversion of her claim, under which penalties would be due, as a matter of law, and because the employee clearly identified the issue in the March 10, 2005 hearing, giving time for notice, we confirm our decision on this point, as well.

We do not find adequate basis to alter our decision and order under AS 44.62.540.  We will affirm our February 16, 2005 decision and order. However, we take note that the claims and defenses have changed over time in a somewhat confusing manner.  We specifically authorize the parties, if they choose, to request a prehearing conference with Board Designee Sandra Stuller to request reformulation, altering, or refining of the hearing issues, based on the parties’ stipulation. 

ORDER

1.
Under AS 44.62.540, we deny and dismiss the employee’s petition for reconsideration of AWCB Decision No. 05-0048 (February 16, 2005).  That decision and order is affirmed, in all respects.

2.
The hearing on the employee’s claims, scheduled for March 10, 2005, will proceed.  The hearing will be held on the issues of medical stability and the reclassification of the employee’s PPI benefits to TTD benefits, transportation costs, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.    

3.
 We authorize the parties to request a prehearing conference with Board Designee Sandra Stuller to request reformulation, altering, or refining of the hearing issues,
 based on the parties’ stipulation. 


Dated at Fairbanks, Alaska on February 18th, 2005.







ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                  



Chris N. Johansen, Member

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of KAREN S. RISE employee / respondent; v. FAMILY CENTERED SERVICES OF ALASKA, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 200403105; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 18th, 2005.


_________________________________

      







        Victoria J. Zalewski, Admin. Clerk
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� Although the term “SIME” technically applies only to examinations under AS 23.30.095(k), the procedures for examinations under both AS 23.30.095(k) and AS 23.30.110(g) are governed by 8 AAC 45.090 and 8 AAC 45.092, and the term “SIME” is commonly used for examinations under both provisions as a matter of convenience.
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