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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GEORGE W. LARSON, 

                                                   Employee, 

                                                            Respondent

                                                   v. 

BEK OF ALASKA, INC.,

                                                  Employer,

                                                   and 

VALIANT INSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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)
	         INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200200933
        AWCB Decision No.  05-0067

         Filed with AWCB Anchorage, Alaska

         on  March  4,  2005


The Alaska Workers' Compensation Board ("Board") heard the employer's petition for a second independent medical evaluation (“SIME”) on January 5, 200, at Anchorage, Alaska.  The employee appeared, by telephone, on his own behalf.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  The record remained open to provide the employee an opportunity to comment on the employer’s hearing brief.  We closed the record on January 20, 2005 upon receipt of the employee’s reply to the employer’s hearing brief.  We reopened the record to consider additional medical evidence.  We closed the record on February 3, 2005. 


ISSUE
Shall the Board grant the employer’s request for an SIME even if it requires the employee to travel out of the State of Alaska?


SUMMARY OF THE RELEVANT EVIDENCE
The Board limits its summary of the evidence to that evidence necessary to resolve the issue before the Board, whether to grant the employer’s request for an SIME that will require the employee travel out of the State of Alaska.  The employer has requested an SIME panel consisting of an orthopedist, psychiatrist, and neurologist or physiatrist.  The employee does not dispute the need for an SIME or an SIME panel, rather the employee objects to traveling out of state for the evaluation. 

The employee asserts he injured his back on January 16, 2002, while in the employ of the employer.  The employer has provided the employee with benefits under the Alaska Workers’ Compensation Act. The employee has received treatment from several physicians and chiropractors.
  General practitioner, R.L. Carlson, M.D., one of the employee’s treating physicians, on April 29, 2003, recommended that the employee “not be required to sit for longer than one-half hour.  I advise against flying to Portland.”
  

On June 20, 2003, Dr. Carlson was deposed.  Dr. Carlson testified that she referred the employee to an orthopedic surgeon, Dr. Leung.  Dr. Leung is located in Seattle, Washington.
  When asked why she advised against the employee flying out of state, she answered:

At that time I thought that it would be difficult for him to sit for long periods of time.  Which brings up the question, why do I think that he should be able to see Dr. Leung who is in Seattle?

And maybe the  -- this was in April 2003.  Maybe it has to do with the – somewhat of the waxing and waning of the symptoms, or the length and relative stability of his disease.  He continues with the spasm, but he continuing - - I mean he isn’t worsening as far as his physical exam. 

And what would probably be a good idea is to have – if Portland and Seattle is the place to get opinions, is to have him see both Leung and whoever.  I think this person in Portland was for an independent medical evaluation, but I think it would be good to have him see both of them, especially because of the stability.  That jerking just has gone on and on, and I think that he’ll probably survive a trip, but I think its only fair to give him – an objective person not hired by the insurance company to us his opinion about what’s causing the symptoms, especially Dr. Leung.
 

The employee’s treating physiatrist, Larry Levine, M.D., recommended the employee attend a residential pain clinic.
  There are no residential programs in the State.  On January 28, 2004, Dr. Carlson agreed with Dr. Levine’s suggestion that the employee attend an in-house back pain clinic such as the one available in Idaho.

The employer’s medical evaluator, Lynn Adams Bell, M.D., PhD, opined that the employee did not have any travel restrictions that would preclude the employee’s flying.

The employee does not oppose the SIME, only the requirement that he travel out of state.  He argues that there are plenty of physicians in state who could perform an evaluation.  He argues that he cannot stay in any one position for very long (1 hour).  He testified that he did not feel getting up on a plane and walking around was an option in light of all the new security measures on planes.  Finally, the employee is the single head of household with sole responsibility for his six children.  He asserts that he cannot afford childcare, and does not know how his children would be taken care of if he was required to travel out of state.

The employer argues  that a panel SIME is necessary because of the complexity of the medical issues presented; the nature of the benefits sought – permanent total disability (“PTD”); and the employee agrees that an SIME would be helpful.  The employer asserts that the only issue is whether the employee can travel out of state.  The employer assets that the employee has not presented any credible medical evidence that he is unable to travel.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
NEED FOR AN SIME
The employer has petitioned for a panel SIME.  The employee has agreed that a panel SIME would be helpful to the Board in best ascertaining the rights of the parties in this matter.  Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms

 . . . .

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

Based on our review of the record, and on the employee’s position that he does not oppose an SIME, we find there is no dispute regarding the need for an SIME.  Accordingly, we find there is no dispute regarding the need for an SIME.  Rather, the only dispute involves whether the employee will be required to travel for his SIME.  We accept the parties’ agreement on the need for an SIME as an oral stipulation of the facts binding upon the parties.
  

To determine the need for an SIME, we apply the following paradigm:

   1. Is there a medical dispute between the employee's attending physician(s) and the EIME physician(s); 

   2. Is the dispute significant; and 

   3. Would an SIME physician's opinion assist the Board in resolving the dispute?
 

We find, as stipulated to by the parties and as set forth in the SIME Form and its supporting documentation, that significant medical disputes exists between the employee’s physicians and the employer’s physicians. We find that a panel SIME opinion would assist us in resolving this dispute. Under both AS 23.30.095 and AS 23.30.110(g), we conclude that a panel SIME consisting of the following specialties should evaluate the employee:

· Orthopedist,

· Psychiatrist,

· Neurologist or Physiatrist, and

· Chiropractor.

We find that a medical dispute exists between the employee and employer’s physicians under AS 23.30.095. We find the following body parts to be in dispute: neck, back, right and left lower extremities, hip, groin, neurologic, and urological conditions.  We find the following issues are is dispute: causation, compensability, treatment, degree of impairment, medical stability, and functional capacity/reemployment.  We find several of the disputes identified by the employer and supported in the record are between the treating chiropractors and the employer’s physicians.  Therefore, we find a chiropractor on the SIME panel will assist the Board.

II. OUT OF STATE TRAVEL

The employee argues that there is no need for him to travel out of state when there are qualified physicians in state.  The selection of SIME physicians is governed by statute AS 23.30.095. This process results in an SIME list.  The list is made up of specialists who may or may not practice in the State of Alaska.   By statute the Board is required to select a physicians on our list to perform an SIME, unless we find the physicians on our list are not impartial.
  We find the following SIME physicians with the appropriate specialties perform evaluations in Anchorage:

· William A. Ross, D.C., is a chiropractor on our list. According to our records, Dr. Ross has not treated the employee. We therefore choose Dr. Ross, pending his acceptance, to perform the SIME, provided no subsequent conflicts are discovered.

· Charles N. Brooks, M.D. is a physician on our list specializing in orthopedic surgery.  According to our records, Dr. Brooks has not treated the employee.  We therefore choose Dr. Brooks, pending his acceptance, to perform the SIME provided no subsequent conflicts are discovered.  

There is not a physician on our list who performs SIME evaluations in the remaining specialties, psychiatry and neurology, in Anchorage.  Therefore, we find it will be necessary for the employee to travel out of state for evaluation by the remaining panel specialties.  

We find that Dr. Carlson’s deposition testimony retracts any concern she may have had regarding the effect of a lengthy trip.  We find Dr. Carlson has not affirmatively identified a medical reason the employee cannot travel by plane out of state.  We find that Dr. Carlson has lifted any travel restriction when she referred the employee to an out of state physician thereby requiring air travel.  Regardless, even if we were to find Dr. Carlson had not lifted the air travel restriction, there is nothing in the record that precludes the employee from traveling by ferry or bus.  We find either mode of transportation addresses the employee’s concerns regarding whether post September 11, 2000 security measures would prevent him from moving around on a regular basis as required for his comfort. 

We find our SIME list does not identify physicians with the remaining specialties of neurology and psychiatry who will perform the SIME in state.  To address the employee’s concerns, we find it would be most efficient to have the specialties of neurology and psychiatry be represented by Walter Ling, M.D.   Dr. Ling is a physician on our list specializing in neurology and psychiatry.  According to our records, Dr. Ling has not treated the employee.  Physicians on our list must perform an SIME, unless we find the physicians on our list are not impartial.
    We therefore choose Dr. Ling, pending his acceptance, to perform the SIME provided no subsequent conflicts are discovered.  Additionally, we request Dr. Ling include as part of his SIME, an MMPI assessment.

Accordingly, the Board remands the request for an SIME panel evaluation to Workers’ Compensation Officer McKenna Wentworth. 


ORDER
1. Drs. Ling, Ross, and Brooks shall conduct a panel SIME regarding the employee's need for additional care, medical stability and whether the employee’s present complaints are work related.  Dr. Ling’s evaluation shall include an MMPI.

2. The Board remands the SIME to Workers' Compensation Officer McKenna Wentworth to set a prehearing within 45 days to proceed in accordance with this Decision and Order, and to select alternatives for the panel if one of the specialists declines to participate in the panel or a conflict arises.

3. The parties shall proceed under 8 AAC 45.092(h) as follows:

 A. All filings regarding the SIME shall be directed to Workers' Compensation Officer Wentworth’s attention. Each party may submit up to five questions within 20 days from the date of this decision. These questions may be used in the letter to the SIME physician. The questions should relate to the issues currently in dispute under AS 23.30.095(k) as identified in the body of this Decision and Order.  

 If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues. However, the parties must agree on these additional issues. The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page, and author). The parties must file the supporting medical reports, regardless of previous reports in the record. We will then consider whether to include these issues.

 B. The employer shall prepare three copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee. This must be done within 15 days from the date of this decision.

 C. The employee shall review the binders and if they are complete, the employee shall file two of the binders with us within 30 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee's possession. If the binders are incomplete, the employee shall prepare three copies of the medical records, missing from the first set of binders. The employee shall place each set of copies in a separate binder as described above. The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records. The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with us. The employee shall serve the employer and file the binders within 30 days from the date of this decision.

D. If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions. The party must file two of the supplemental binders with us within seven days after receiving the records or depositions. The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receipt.

 E. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME physicians. The employee shall prepare the list, and serve it on the employer within 30 days from the date of this decision. The employer shall review the list for completeness. The employer shall file the list with us within 40 days from the date of this decision.

 F. Other than the film studies which the employee hand carries to the SIME and the employee's conversation with the SIME physician or the physician's office about the examination, neither party shall contact an SIME physician, the physician's office, or give an SIME physician anything else, until the SIME physicians have submitted the SIME report to us.

 G. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer McKenna Wentworth and the physician's office.




Dated at Anchorage, Alaska on  March 4,  2005.
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____________________________                                






Patricia A. Vollendorf, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GEORGE W. LARSON employee / respondent; v. BEK OF ALASKA, INC., employer; VALIANT INSURANCE COMPANY, insurer / petitioners; Case No. 200200933; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March  4,  2005.
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Robin Burns, Clerk
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