MARY A. GLASSER  v. BROWN JUG, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MARY A. GLASSER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

BROWN JUG, INC.,

                                                  Employer,

                                                    and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200101272
        AWCB Decision No.  05 - 0070

         Filed with AWCB Anchorage, Alaska

         on March  8, 2005


On February 17, 2005, in Anchorage, Alaska, the Board heard the employee’s petition for medical benefits, attorney fees and costs, and interest.  At hearing, the parties’ entered an oral stipulation to resolve the medical benefits issue.  However, the parties did not resolve the issue of attorney fees and costs.  Attorney William Soule represents the employee.  Attorney Teresa Hennemann represents the employer and the insurer (“employer”).  The record closed at the conclusion of the hearing on February 17, 2005.


ISSUES
1. Shall the Board approve the parties’ stipulation of facts and award the employee compensation and benefits?

2. Shall the Board award attorney fees and costs based on the criteria in AS 23.30.145 and 8 AAC 45.180?

SUMMARY OF THE EVIDENCE

I.

Medical History

The employee has worked for the employer since July 20, 1987.  On January 19, 2001, while moving a case of wine, the employee heard her shoulder pop.  At the time of the injury, the employee was the manager for one of the employer’s stores.

On February 15, 2001, W. Laurence Wickler, M.D., treated the employee for right shoulder pain.  Dr. Wickler noted the employee was injured in 1994, when attempting to move a case of beer, two stacks of beer fell on the employee.  Dr. Wickler reported the employee reinjured her shoulder while moving a case of wine on January 19, 2001.  Based upon physical examination and radiographs, Dr. Wickler’s impression was as follows:

Painful right shoulder, etiology unclear.  Rotator cuff tear cannot be ruled out.  SLAP lesion is more likely and/or vague instability pattern.

A MRI
 taken on February 21, 2001, revealed mild acromioclavicular osteoarthritis, subacromial osteophyte causing moderate risk for impingement, no evidence of rotator cuff tear or labral or capsular abnormality was identified.
  On March 1, 2001, Dr. Wickler reevaluated the employee and indicated she had impingement, and perhaps a SLAP lesion.
  The plan was to control her symptoms by increasing her strength and, after eight weeks, if that did not work, arthroscopic evaluation of the employee’s shoulder would be considered.
  On April 27, 2001, Dr. Wickler reported the employee had not responded to physical therapy and arthroscopic debridement of the shoulder was considered.
  

At the employer’s request Richard M. Kirby, M.D., examined the employee on June 26, 2001.  Dr. Kirby opined the employee had AC joint arthritis and impingement, findings consistent with those described by Dr. Wickler.  
Dr. Kirby agreed that surgery was the employee’s best option; however, he was reluctant to recommend a repair of a SLAP lesion indicating he had never seen a patient improve after surgical repair of a SLAP lesion.

After reviewing Dr. Kirby’s report that opined open surgical intervention was appropriate, Dr. Wickler indicated that state-of–the-art shoulder care involved arthroscopic surgery, including repair of a SLAP lesion.
  On August 8, 2001, Dr. Wickler performed arthroscopic subacromial decompression, arthroscopic debridement of the end of the clavicle, and a SLAP lesion repair.  The final diagnoses were:  anterior impingement with significant scuffing of the rotator cuff; SLAP lesion, degenerative type; and AC arthritic change with decrease in joint space.

At the request of the employer, Dr. Kirby reviewed the operative report of Dr. Wickler on September 13, 2001.  
Dr. Kirby indicated the procedures performed were not unreasonable, unnecessary, or outside the scope of medical practice.

The employee continued to have difficulty with her shoulder and on August 8, 2002, Dr. Wickler indicated she had not reached medical stability.
  On September 19, 2002, Dr. Wickler expressed concern that the employee still had a scuffing of the rotator cuff.  He ordered a MRI to determine if there had been adequate bone resection at the end of her clavicle.
  The MRI revealed a moderately prominent and enlarged supraspinatus tendon with increased signal, likely focal tendonitis; superficial erosion with no evidence of rotator cuff tear; the long head of the biceps tendon intact; and downsloping of the lateral acromion tip.
  Upon review of the MRI, Dr. Wickler's concern was that the superficial erosion may turn out to be a frank tear.
  Dr. Wickler indicated increased activity to tolerance and a strengthening program were appropriate.

The employee continued to have difficulty with her shoulder in December of 2002, and Dr. Wickler kept her on modified duty, although he believed the employee was medically stable and that it was time for a permanent partial impairment (“PPI”) rating.
  On January 23, 2003, Dr. Wickler indicated a trial of acupuncture was reasonable, and recommended six sessions; in the meantime, the employee remained on modified duty.

Susan S. Klimow, M.D., saw the employee on January 23, 2003, upon referral from Dr. Wickler.
  Dr. Klimow recommended physical therapy, medication, a TENS unit trial, discontinuance of the nonsteroidal anti-inflammatory drug Vioxx, and smoking cessation.
  Dr. Klimow prescribed a TENS unit at the therapist’s request, as it proved to be helpful.
  A representative of Analgesic Healthcare, Inc. trained the employee on the proper use and monitoring of the TENS unit.

Dr. Wickler followed up with the employee on April 17, 2003.  He released the employee to return to work on April 18, 2003, with directives to progress to full duty over the next eight weeks, and he ordered continuation of physical therapy.
  Dr. Wickler noted he was not ruling out the need for additional surgery, but was going to take a “wait-and-see” approach.
 

Dr. Klimow saw the employee on May 14, 2003, and noted:

She is making significant gains in physical therapy and followed up with her primary care orthopedist who advanced her work level.  She was at work and had to assist another employee who was utilizing crutches.  She works at a liquor store and states that during the course of one day by doing some routine lifting of 12 packs and 6 packs of beer as well as cases of other beverages, she noted increasing right shoulder pain, which has persisted.  She has an appointment with her orthopedist tomorrow.  She has gone to 25 physical therapy visits.  This visit today was previously scheduled and we have been hoping to do a rating.  However, she now has worse range of motion and when last seen, increasing discomfort and the pain radiates throughout the right shoulder, neck, and upper arm area but there is no frank numbness and tingling into her hands.  She has now been placed back at just doing cashier work.

Dr. Wickler re-evaluated the employee on May 15, 2003, and reported a dramatic increase in her symptoms due to work activities.
  Dr. Wickler ordered continued therapy, and placed the employee on light-duty for a month.  He indicated he was still considering another arthroscopic procedure on the employee’s shoulder, but would evaluate the need in one month.

At the employer's request, Shawn Hadley, M.D., conducted a follow-up employer’s medical evaluation.
  
Dr. Hadley’s diagnoses were:  right rotator cuff injury, with impingement, osteoarthritis at the AC joint, degenerative SLAP lesion, and status post arthroscopic debridement of the distal clavicle.
  Dr. Hadley further opined that the employee displayed symptoms magnification, with suggestion of a long-standing underlying anxiety disorder, and perhaps issues of multifactorial depression.

Dr. Hadley opined that the employee was medically stable as of May 21, 2003.
  Using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, Dr. Hadley gave the employee a whole person impairment rating of five percent.
  Further, he opined the employee would have difficulty being able to perform continued overhead lifting of any significant weight and suggested, if the employee’s suitability for return to work at her job was in question, a formal physical capacities evaluation should be performed.
  Dr. Hadley opined that the employee's treatment was complete; and she needed to continue on independent exercise program, with occasional position monitoring, but did not recommend continuation of muscle relaxants or narcotic medications.

Dr. Klimow saw the employee on June 10, 2003, and noted right shoulder pain with an exacerbation that led to  decreased range of motion and increased discomfort.  Dr. Klimow recommended follow-up with Dr. Wickler for consideration of further surgical intervention due to the chronicity of the employee's discomfort as well as the decrease in her range of motion.
  Dr. Wickler saw the employee on June 12, 2003, and determined she needed an arthroscopic debridement of the scar on her shoulder.  He indicated there remained an issue of impingement, which he thought was directly related to her work-related injury.
  On June 20, 2003, Dr. Wickler wrote the following letter To Whom It May Concern:

Ms. Glasser has been under my care for some time.  I don't believe she has reached medical stability following her surgery in 2001.  She continues to be symptomatic and continues to have painful range of motion and may require an additional arthroscopic procedure.

A copy of this letter was filed with the Board and provided to Alaska National Insurance Company on August 19, 2003.

On the employee's July 17, 2003 follow-up with Dr. Klimow, Dr. Klimow reported as follows:

She had an exacerbation two months ago that led to increased discomfort and decreased range of motion.  She has followed up with Dr. Wickler who referred her to Lori Hartley for further therapy.  Her Workers Compensation Company put this on hold.  She is following through with an exercise program and continues to work as a cashier.  She reports that Dr. Wickler would consider doing another surgery, but that workers compensation is not allowing it.

On September 11, 2003, Dr. Klimow recommended that the employee follow-up with Dr. Wickler to explore further surgical intervention or exploration due to her persisted pain.
  

On September 15, 2003, the employer filed a controversion notice.  

Billing records from Rehabilitation Medicine Associates show that services provided on August 18, 2003, were denied on August 21, 2003.
  Further the Rehabilitation Medicine Associates’ billing statement shows that in addition to the services provided on August 18, 2003, services provided on September 11, 2003 and October 23, 2003, were controverted on November 25, 2003.
  The billing statement shows that for services provided the employee from August 18, 2003 through May 7, 2004, the employee paid for with a personal check.

On October 23, 2003, Dr. Klimow reported the employee was attempting to get in to see Dr. Wickler to determine if further shoulder surgery was available.
  On January 26, 2004, Dr. Klimow recommended the employee be seen by Dr. Wickler for possible repeat shoulder surgery.

Dr. Wickler re-evaluated the employee on May 14, 2004.  Dr. Wickler reported that the employee still did not have control of her symptoms.  He indicated the employee probably had a tear in the scar that occurs at the AC joint after it is resected; and that it was unclear if her SLAP lesion had healed.  Dr. Wickler opined that arthroscopic debridement was reasonable in the face of the employee’s continued symptoms two and a half to three years postop.

The Board ordered a SIME, and the employee was seen by Stephen Fuller, M.D., on September 20, 2004.  
Dr. Fuller identified physical findings on the employee’s right shoulder that provide an organic basis for the employee’s ongoing subjective pain.
  Dr. Fuller indicated the employee had a straightforward evaluation without pain behavior or magnification noted by Dr. Hadley when he examined the employee.
  

Dr. Fuller’s impression was as follows: 

1.  Continued subacromial pain in the right shoulder.  On comparison of her imaging studies, she may have a persistent lateral acromion spur which has caused a small articular erosion on the superior aspect of the glenohumeral region, per the 2002 MRI when it was directly compared to the 2001 MRI.  The intervening rotator cuff appears to have been involved with an active tendonitis, compared to the 2001 MRI.  Therefore, there are indications for a second look arthroscopy, which is recommended.

2.  Consider narcotic dependence; counseling is suggested since there is a history of alcoholism in her family.

Dr. Fuller pointed out that when Dr. Hadley evaluated the employee, he did not have the MRI studies for direct comparison.  Dr. Fuller noted that Dr. Hadley, therefore, had no way of recognizing that some change has occurred, which would explain the employee's ongoing claims of pain on an organic basis.

Dr. Fuller found sufficient basis to recommend a second look arthroscopy.  This included a reasonable suspicion that the employee had regrown an acromial lateral spur, which caused persistent impingement of her rotator cuff.
  Dr. Fuller indicated the arthroscopy should complete her diagnosis and explain why she has had persistent post-operative pain for nearly three years.  Dr. Fuller indicated that when the surgery is performed, if a spur is found, it can be removed; if the employee’s rotator cuff is abraded it may or may not require repair; the superior humeral erosion may require debridement; and the significant scar in the subacromial region may be removed arthroscopically to provide the employee with better internal/external rotation of her right shoulder.  Dr. Fuller stated, “Therefore the therapeutic portion of the arthroscopy is anticipated to result in objective improvement.”

Dr. Fuller indicated the proposed arthroscopy should help in recovering the employee’s shoulder function and reduce the amount of permanent impairment rated by Dr. Hadley.  Further, Dr. Fuller stated the arthroscopy, if it removes the current subacromial irritants, should make the employee’s occupational shoulder use more comfortable.

Finally, Dr. Fuller opined the employee was not medically stable based upon the organic findings in her right shoulder, which could be benefited by a second look diagnostic and therapeutic arthroscopy.

On January 19, 2005, the employee underwent arthroscopy and arthroscopic debridement of the glenohumeral joint, and arthroscopic debridement of scar at the end of the clavicale and to a small piece of bone off the end of the clavicle.  Dr. Wickler’s final diagnosis was:

1.  Painful right shoulder with significant degenerative change, exposed bone in the glenoid, and exposed bone on the head of the humerus.

2.  Moderate scarring in the AC joint.

II. Procedural History
On July 11, 2001, per the June 26, 2001 employer’s medical evaluation (“EME”) report of Dr. Kirby, the employer controverted slap lesion repair anexsia prior to surgery.  Dr. Kirby did not recommend the procedure, but did recommend the employer stop taking vicodin prior to undergoing surgery.

On July 8, 2003, a controversion notice was filed.  The “specific benefits controverted” portion of the notice form stated, “Medically Stable on 5/21/03,” and the reason the benefits were controverted was given as, “Per the independent evaluation of Shawn Hadley, M.D., dated 5/27/03, the claimant’s condition has reached medical stability.”

William Soule filed an entry of appearance on behalf of the employee on August 19, 2003.  At the same time, he filed an SIME petition, and claiming the employee’s case was controverted, filed a claim for medical benefits, permanent partial impairment (“PPI”) benefits, when rated, temporary total disability (“TTD”) benefits for any future periods, interest, and attorney fees and costs.
  

In an Answer dated September 15, 2003, the employer admitted the employee was entitled to PPI benefits of five percent of the whole person, to reasonable and necessary medical costs related to the January 19, 2001 injury and provided for by or on referral from the employee’s designated treating physician, and admitted the claim for an SIME.
  In the “Defenses” section of the employer’s answer, with respect to TTD benefits, the employer stated as follows:

The employee is not entitled to TTD benefits after May 21, 2003.  EME physician 
Shawn Hadley, M.D. concluded that the employee's condition had reached medical stability effective May 21, 2003.  Per AS 23.30.180, TTD benefits may not be paid after the date of medical stability.  In addition, the employee remains released to modified work, that the employer continues to make available, therefore the employee is not experiencing any disability.

The employer's answer to the employee's claim for medical costs stated as follows:

On May 27, 2003, Dr. Hadley concluded that no further formal treatment is necessary to treat the effects of the 1/19/01 work incident.  In addition, the employee's designated treating physician is 
Dr. Laurence Wickler.  The employee self referred to Dr. Klimow, and has not provided the employer with the notice of changing physician, is not entitled to be simultaneously treated by two physicians.

Additionally, the employer denied any PPI benefits above and beyond five percent of the whole person, and denied the employee was due interest or attorney fees and legal costs.
  With regard to its denial of attorney fees and costs, the employer stated, “There is no nexus between benefits obtained for the employee and work performed by the attorney.”

The employer file a controversion notice controverting the employee’s claim on September 15, 2003.  The specific benefits controverted and the basis for the controversion s were as follows:  

(1)  TTD.  Per Dr. Shawn Hadley, the employee's condition reached medical stability effective 5/21/003.  Per AS 23.30.185, TTD benefits may not be paid after the date of medical stability.  The employee remains released to perform modified work, which the employer continues to make available.  

(2)  PPI above 5% whole person.  Dr. Hadley concluded that the employee's condition warranted a 5% whole person rating.  The employer has no medical documentation that a higher rating is warranted.  

(3) Medical Costs which are not reasonable, necessary and/or related to the injury of 1/19/01.  The employer is not required to the medical costs which are not reasonable, and necessary, and/or related to the work incident of 1/19/01.  Also, Dr. Hadley concluded that no further medical treatment was necessary to treat the effects of the 1/19/01 work incident.  The employee is not entitled to be simultaneously treated by two physicians, and has not provided the employer notice of a change in treating physician.   

(4) Interest.  All benefits were timely paid.

(5) Attorney's fees & costs.  There is no nexus between benefits obtained employee and work performed by the employer.

After the SIME was conducted, Dr. Fuller provided his report dated September 20, 2004.  On October 8, 2004, the employer requested that Dr. Wickler advise if he concurred with Dr. Fuller’s findings and recommendations regarding a “second look” arthroscopy.
  Dr. Wickler was directed to contact Alaska National Insurance Company if he required authorization for the arthroscopy.
  On October 13, 2004, the employee's Affidavit of Readiness for Hearing was filed.

A prehearing conference was held on November 22, 2004.  Counsel for the employer, Rachel Witty, appeared and stated that the employer was withdrawing any controversion of the surgical costs.  She added, “They don't feel was controverted.”

On January 10, 2005, the employer asserted it had never refuted or denied the employee's entitlement to surgery.  The employer stated it had written to Dr. Wickler to advise him it would not be resisting compensability of a second surgery.  Additionally, the employer provided notice it was not refuting the employee's entitlement to time loss benefits in connection with a second surgery.
 

At a prehearing conference held on February 8, 2005, the issues for hearing were clarified.  Specifically, the issue of medical benefits was to include outstanding medical bills and reimbursement for payments for medical and prescription costs made by Blue Cross and the employee.  Based upon Dr. Klimow’s May 14 2003 refusal to provide a PPI rating pending the employee’s further treatment with Dr. Wickler, and the employee’s 
January 19, 2005 surgery, PPI was deleted as an issue, as it is not ripe.  Based upon the employer’s agreement to pay TTD, this issue was deleted.  The remaining issues for the February 17, 2005 hearing were attorney’s fees and costs, and interest.

At the pre-hearing conference the employer asserted a possible unauthorized change of physician defense.  Additionally, it asserted that payment of claimed expenses may not be due because the employer had not received all supporting medical reports.  The employer reiterated that it did not controvert the surgery requested by the employee.

III. Testimony – Mary Glasser
The employee testified at hearing that she injured her shoulder on January 19, 2001, while moving a case of wine, and initially sought treatment at Alaska Health Care Clinic where she was seen by her family physician.  She testified she was referred to Dr. Wickler, who in turn made a referral for physical therapy.  She testified Dr. Wickler ultimately determined surgery was needed and that she had surgery on August 8, 2001.  After surgery, she testified she was off work for nine weeks, and then went back to work for the employer.  

The employee testified that she was referred to Alaska Hand and Orthopedic and that Alaska National Insurance Company denied medical benefits.

The employee testified that after surgery, she and Dr. Wickler discussed acupuncture therapy.  She testified that Dr. Wickler told her to find a physician licensed to do acupuncture, and that she found Dr. Klimow.  The employee testified that it was her impression that Dr. Wickler made a general referral.  

The employee testified that ultimately she did not undergo acupuncture, based upon her underlying fear of needles.  She testified that Dr. Klimow initiated treatment with other alternatives such as a TENS unit.  Further, she testified that Dr. Klimow prescribe medication; however, at that time Dr. Wickler was no longer prescribing medications.

The employee testified that although she treated with Dr. Klimow, Dr. Klimow continued to refer her back to 
Dr. Wickler.

The employee testified that she underwent an employer's medical evaluation with Dr. Hadley.  She testified that Dr. Hadley required her to have a drug screen on May 27, 2003.  She testified that Dr. Hadley said she needed no further treatment and that she was medically stable.  The employee testified that after Dr. Hadley evaluated her, a controversion notice was issued.  

The employee testified that from January 1, 2002 to February 12, 2004 either she or Blue Cross paid for all medications she received from Hewitt Drugstore.  The employee testified that the board could review the transmittal letters and see all amounts that were paid by the employee personally.  

The employee testified that she is still employed, but not currently working for the employer.  She testified she hopes to be able to return to work when she has recovered from surgery, but she is not certain she will be able to meet the lifting requirements of her position.  She testified that the employer has granted her accommodations so she would not have to do lifting.

The employee testified that Dr. Klimow’s office, Rehabilitation Medicine Associates, submitted the bills for service directly to Alaska National Insurance Company until they received the controversion notice.  The employee testified that after the controversion notice, she started paying Dr. Klimow’s bills.  The employee testified she received a small reimbursement from Rehabilitation Medicine Associates, but nothing close to what she has paid out.

The employee testified that Analgesic Health Care provided her with the TENS unit and supplies that go with the unit.  She testified that Analgesic Health Care was aware that she had a work-related injury, because she provided the agency with information regarding Alaska National Insurance Company.  She testified that Analgesic Health Care has still not been paid.

The employee testified that Blue Cross has a lien for treatment provided for her work-related injury by Alaska Regional Hospital and Paul Sims, M.D, on August 27, 2001, in the sum of $313.09.  The employee testified the lien is evidenced on the Calypso Claim Itemization Report.  Additionally, the employee testified that she seeks reimbursement for medication paid for by Blue Cross and herself.

The employee testified that she received notices from medical service providers that bills were not being paid.  When she received notice from Analgesic Health Care that her bill had not been paid, she testified the agency also sent her a letter, and wanted to know if she had filed a claim with the workers’ compensation board and if she had representation.  She testified that Analgesic Health Care sent her a form to fill out.  She testified that is when she retained Attorney William Soule to represent her.  She testified this was after the July 8, 2003 controversion.

The employee testified that she did not recall telling Dr. Klimow that her claim had been controverted, but that both she and Dr. Klimow’s office received notice of the controversion. 

The employee testified that after she retained Mr. Soule, she and Mr. Soule gathered all the medical bills and prescription bills, filed them with the Board and served them on the employer.  

IV. The Parties’ Oral Stipulation

The employer submitted an exhibit at the hearing that identifies the date the medical service was provided, the medical provider, the amount charged for the service, and a column entitled “Chart Note.”  The employer identifies in this column if it received a medical record corresponding to the medical bill by including the notation, “Y Being Paid,” or “Y Paid.”  If the space in the column is blank, the employer asserts the claim has not been paid because it did not receive the medical record that corresponds with the medical charge.  The employer identified 132 entries.  Of these 132 entries, 91 were identified as “Y Paid” or “Y Being Paid,” leaving 41 unpaid and/or in dispute.

The employee, utilizing the document created by the employer, added two additional columns:  “MS Date” and “CL Date.”  The dates entered in the MS Date column indicate the date the medical record corresponding to the medical service provided to the employee was included in a medical summary served upon the employer.  The dates entered in the CL Date column indicates the date the medical bill was filed with the Board and served upon the employer.  The employee supplied these dates for only those medical charges the employer disputed or claimed to have not received the medical report or bill.  Of the 41 charges unpaid, the employee was able to identify the medical summaries in which the medical record was filed for all but seven.  Of those seven, three were identified as missing, two were identified as not work related, one was identified as records for which Attorney Soule paid the charge, and one was identified as a charge of the EME required drug screen.  

After the parties presented their respective arguments at hearing, they requested an opportunity to confer with one another for purposes of reaching an agreement.  Based upon these records and the evidence presented at hearing, the parties stipulated to the following facts:


1.
The employer will pay all unpaid medical charges on the exhibit submitted at hearing except the following:  Charges for the services provided on November 11, 2002 and September 11, 2002, as these were not work related; the $30.00 charge from Dr. Wickler, as this was a charge for records and shall be included in Mr. Soule’s affidavit of costs.


2.
The July 11, 2002 charge from Providence Hospital for $54.00 is for the employer’s medical evaluator’s required drug screen, it is payable as an EME cost, and the employer shall obtain the necessary documentation from Providence Hospital, and cover this expense.


3.
The employer has paid the August 27, 2001 and August 14, 2001 charges from A.H.Q., Inc. 


4.
The employer will make reimbursement payments for the prescription drug charges directly to the employee.


5.
The employer will make reimbursement payments for the prescription drug charges directly to Blue Cross.


6.
Analgesic Health Care has an outstanding bill of $328.04, for TENS Unit supplies, for which the employer is responsible and will make payment.


7.
Kim Colgrove, Attorney Subrogation Representative for Analgesic Health Care, would have testified that Analgesic Health Care has outstanding bills in the sum of $328.04, for services provided to the employee.  The reason the charges have not been paid was due to the “negative employer’s medical evaluation.”  The parties stipulate to the facts to which Kim Colgrove would have testified.


8.
The employer is responsible for and shall pay interest on all unpaid expenses for medical services and prescription drugs related to the employee’s January 19, 2001 work injury.

The parties resolved all issues in the employee’s claim through the oral stipulation, except attorney fees and costs.

V. Attorney’s Fees and Costs

The Fee/Cost Affidavit of William J. Soule was filed with the Board on February 11, 2005.  According to the affidavit, Attorney Soule incurred 44.30 hours on the employee’s case from June 6, 2003 through February 11, 2005.  Attorney Soule’s time was billed at $200.00 per hour until January 2005.  His hourly rate increased to $250.00 per hour at the beginning of 2005.  Attorney fees for this period of time were $9,835.00.  Actual costs of $652.78 were incurred in this matter from June 6, 2003 through February 11, 2005.  

Claimant’s Supplemental Affidavit of Fees and Costs was provided to the Board on the date of the hearing, February 17, 2005.  Between February 11, 2005 and February 17, 2005, additional fees of $1,675.00 were incurred (6.7 hours times $250.00 per hour).  Costs in the amount of $4.00 were incurred.  Mr. Soule further supplemented his affidavits of fees and costs at the hearing.  He testified that he expended three additional hours at hearing.

Fifty four total hours were expended by Attorney Soule in representing the employee, for total attorney fees of $12,260.00, and total costs of $656.78. 

VI.

The Parties Arguments
A.
Employee’s Arguments
The employee pointed out that the remaining dispute, after the parties’ oral stipulation, is strictly one regarding attorney fees and costs.  The employee argued that she is entitled to attorney fees and costs for several reasons.  

First, the employee argues that the employer filed ambiguous pleadings, including a July 8, 2003 controversion notice that purported to controvert “medically stable on 5/21/03,” based upon Dr. Hadley’s EME report.  The employee argues that this is an unorthodox method to controvert a case, and based upon this controversion, the employee had a reasonable belief that her case was controverted.  Further, the employee argues that it was based upon this belief that she hired an attorney who filed a claim on her behalf on August 19, 2003.  Following the claim, the employer filed another controversion notice dated September 15, 2003, that the employee argues, on its face specifically controverts any additional TTD and medical costs based in part on Dr. Hadley’s conclusion that “no further medical treatment was necessary to treat the effects of the 1/19/01 work incident.”  The employee argues that based upon the employer's controversion, she concluded the employer was resisting paying any additional TTD based upon the opinion Dr. Hadley’s that she had reached medical stability and, further, that the employer was resisting paying any additional medical costs after September 15, 2003, based upon Dr. Hadley's opinion that no further medical treatment was needed.

Second, the employee argues that the employer's answer specifically denied TTD and medical costs, and defended against those claims by citing Dr. Hadley's EMB report of May 21, 2003.  The employee asserts this constitutes resistance to her August 19, 2003 claim.

Third, the employee asserts that because of the clear medical disputes between Dr. Wickler and Dr. Hadley, on June 7, 2004, the parties specifically stipulated to an SIME.  The employee argues that the issues in the SIME included the precise question of whether or not additional medical care and treatment were indicated for the employee's right shoulder.  Further, the employee asserts it was her understanding that there were clearly delineated disagreements between the parties about whether or not further right shoulder surgery was reasonable and necessary.

The employee argues that the employer has taken a “straddle the fence” posture.  On one hand the employer clearly controverted medical care and any further TTD.  However, on the other hand, after Dr. Fuller's SIME report came out, the employer argued that it had never controverted any benefits.  The employee asserts that her claim was controverted, and consequently, pursuant to AS 23.30.145, employee's council is entitled to an award of attorney’s fees.

The employee argues that an award of attorney's fees is supported under Winkler v. Opti Staffing Group,
 because the Board has routinely held that attorney's fees and workers compensation cases should be fully compensatory and reasonable so that injured workers will have competent council available to them.  Further, the employee argues that attorney fee award should be reasonable and fully compensatory, considering the contingency nature of representing injured workers.  The employee argues that if the Board applies the nature, length, and complexity test to the services performed in this case, and considers the resistance of the employer as well as the benefits resulting from the services obtained, the Board will find that the requested fees and costs are reasonable.

The employee argues that when the SIME was completed, and the result was favorable to the employee, the employer relied upon that favorable SIME and decided to stop straddling the fence, and withdrew its controversion.  Additionally, the employee argued that, assuming the Board awards the employee for out-of-pocket expenses, and orders reimbursement in payment to providers as necessary, and orders interest, that these benefits are all of significant value to the injured worker.

Finally, the employee argues that if the employer asserts that it voluntarily agreed to payment of surgical, TTD, and outstanding medical benefits, the employer's argument that it did not resist or controvert the employee’s claim should be rejected under Childs v. Copper Valley Electric Association,
 which held that an insurer’s “voluntary payment” after a claim is filed and after it appears that resistance is futile is the same as a Board award.  The employee asserts that in the instant case, once Dr. Fuller’s SIME report was issued, the employer recognized its resistance was futile, and the employer’s voluntary payment of surgical expenses, TTD, and oral stipulation to pay for and reimburse the outstanding medical expenses is the same as a Board award.

B.
Employer’s Arguments
The employer argues that under AS 23.30.145(a) an attorney fee award is restricted to benefits received that were under controversion.  The employer asserts the employee is entitled to have an attorney to advise and assist her with her claim.  However, the employer argues employees are not always entitled to have their attorney fees paid.  

The employer argues that fees may be allowed only on the amount of benefits that have been under controversion, and that the fees must be reasonable and necessary.  Further, the employer argues that an award of fees in this case is not appropriate because the employer never resisted or denied surgery costs.  The employer asserted that January 2005 was the first time the employer was asked about coverage for the costs of surgery and immediately said, “Yes.”

The employer argues legal assistance was not necessary for the employee because benefits were never controverted.  Further, the employer asserts there is no evidence in this case that the employer resisted payment of the employee’s medical costs.  The employer argued that it never specifically controverted any bill or denied payment.  The employer asserted what happened was that the task of the adjuster was not completed properly and that proper completion of the adjuster task does not require an attorney.

The employer argued, in the alternative, that if the Board were to award attorney fees and costs, it should not award any fees or costs beyond the date the dispute was clearly no longer an issue.  The employer argued that under Francis Moesh IV v. Anchorage Sand and Gravel,
 when an employee believes there is a controversion the employee is entitled to attorney fees and costs; however, the employee is not entitled to further attorney fees and costs beyond the date the dispute is clearly a non-issue.  The employer asserts, in this case, October 8, 2004, is the date the employer made it clear that no issue existed and, therefore, the employee is not entitled to attorney fees and costs beyond that date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

In accordance with 8 AAC 45.050(f)(2), the parties entered into an oral stipulation of fact and requested an order based upon the stipulation at the February 17, 2005 hearing.  Although the parties are resolving a workers’ compensation claim, the employee is not waiving any future benefits.  Consequently, the provisions of 
AS 23.30.012 do not apply; and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).

Based upon the oral stipulation, the evidence presented at hearing, and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 
8 AAC 45.050(f), concerning the stipulated benefits.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

II.
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....

The injured worker is afforded a presumption that all the benefits she seeks are compensable.
  
AS 23.30.120(a) states, in relevant part, as follows: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter.

The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  

In the instant case, the medical records from Drs. Wickler and Klimow reflect that the employee suffered a work-related right shoulder injury, requiring an extended course of treatment, including several surgical procedures.  The Board finds these medical reports are sufficient medical evidence to raise the presumption of the compensability for the claimed medical benefits.   

Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

In the case before the Board, in the EME report of May 27, 2003, Dr. Hadley indicated that treatment was complete; that no additional medical treatment was reasonable and necessary for the employee.  The Board finds this opinion is substantial affirmative evidence, rebutting the presumption of compensability of the employee’s claim.
 

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

The employer, in this case, has produced substantial evidence overcoming the presumption that the employee's claim is compensable.
  Therefore, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

The parties now stipulate under 8 AAC 45.050(f).  The Board finds that based upon documentary evidence and testimony provided at the hearing, the employer withdrew its controversion of the employee’s outstanding medical benefits and, hence, entered into the oral stipulation.  The Board finds the parties’ stipulation resolves the dispute regarding the employee’s outstanding medical expenses.  The Board finds the parties’ stipulation of facts and procedure is binding and has the effect of an order.  Further, in accord with 8 AAC 45.050(f)(4), the Board finds that any controversion in the future must be based upon new grounds.  

Specifically, the parties stipulate that the employer shall pay for past unpaid work related medical expenses, shall reimburse the employee for work related medical expenses paid by the employee, and shall reimburse Blue Cross for work related medical expenses incurred by the employee and paid for by Blue Cross.  The Board has reviewed the entire medical and hearing record.  The Board finds the medical opinion of the SIME physician Dr. Fuller is persuasive.  We find the preponderance of the evidence in the available medical record, especially the opinions of Drs. Fuller, Wickler and Klimow, together with the stipulation of the parties, indicate the employee's past treatment was reasonable and necessary, that the employee was not medically stable and was in need of arthroscopic surgery.  Based on the Stipulation and the Board’s review of the record, the Board will award the employee the specified medical benefits related to her injury, as agreed in the oral Stipulation, pursuant to AS 23.30.095(a) and 8 AAC 45.050(f).
  

III. INTEREST

AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142, governing the payment of interest, states in part: 

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

AS 23.30.155(p) and the Board’s regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed the Board to award interest to claimants for the time value of money, as a matter of course.  The Board finds that the employee was not paid the benefits to which she was entitled and interest is due.  AS 23.30.155(p) requires payment of interest at the statutory rate from the date at which each installment or payment of compensation is due.
  The statutory rate is prescribed in AS 09.30.070(a).  The Board finds that the employer is obligated to pay interest on the employee’s unpaid medical benefits.  Further, the Board finds the employer is also obligated to pay interest to the employee for her out-of-pocket expenses in covering medical benefits to which she was otherwise entitled; and to pay interest to Blue Cross for medical benefits it provided to the employee for her work-related injury.  Accordingly, the Board will award interest to the employee, in accord with AS 23.30.155(p), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.

IV. ATTORNEY’S FEES AND COSTS

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(a) provides, in relevant part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, 
. . . .  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.
 . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In this case the parties have entered an oral stipulation to resolve the employee’s claim for medical benefits and interest; however, a dispute remains with regard to the employee’s claim for attorney fees and costs.  

The employer argues that the employee’s benefits were never controverted, that it never resisted or denied the costs for the second arthroscopic surgical procedure, and that the employer never specifically controverted a bill or denied payment of medical benefits.  The employee, on the other hand, argues that the employer not only controverted benefits, but went on to controvert the employee’s actual claim.  The employee argues that based upon the employer’s physician’s evaluation, the employer controverted benefits, although in an unorthodox manner, based upon a finding that the employee was medically stable.  The employee asserts that she believed all benefits had been controverted and that a reasonable person would also believe benefits had been controverted based upon the July 8, 2003 controversion notice.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim, only with the Board’s approval.  The Board shall first examine if the employer controverted benefits to which the employee was entitled.

The parties’ oral stipulation resolves the dispute regarding outstanding medical benefits.  The Board finds the employer, although awkwardly, controverted medical benefits on July 8, 2003, based upon the medical report of the employer's medical evaluator, Dr. Hadley, which stated that the employee’s medical treatment was complete as of May 27, 2003.  Further, the Board finds that again on September 15, 2003, the employer controverted the employee’s actual claim.  

The Board finds the employer’s argument that it never resisted, denied, or controverted benefits disingenuous.  As an initial matter, the Board, relying upon the testimony of the employee, finds the employee believed her benefits had been controverted.  Secondly, the Board finds the documentary evidence in the record confirms that Rehabilitation Medicine Associates received notice that the employee’s benefits had been controverted, and shortly thereafter, the employee’s “workers compensation” bills were denied and then controverted.  The Board finds from that point forward, the employee made treatment payments with her personal checks.  Based upon the facts in this case, the Board finds that the employer did specifically controvert the employee’s medical benefits based upon Dr. Hadley’s May 27, 2003 EME Report.

The Board finds a medical dispute existed between the opinions of the employee’s attending physicians, 
Drs. Wickler and Klimow, and the employer's physician, Dr. Hadley.  The Board finds the employee filed a claim for a SIME and that the employer did not dispute that a second independent medical evaluation was necessary.  Dr. Fuller conducted the SIME.  The Board finds that the employer, by writing a letter on October 8, 2004, requested Dr. Wickler to advise if he concurred with Dr. Fuller’s opinion regarding surgery, and if he did, to proceed to schedule the procedure.  The Board finds the employer withdrew its previous controversion of any surgical costs and at a prehearing conference held on November 22, 2004, based upon Dr. Fuller's findings.

Next, the Board shall address the employer’s argument that if the Board finds the employer controverted the employee’s benefits, the Board should not award any fees or costs beyond October 8, 2004, based upon the Board’s order in Francis Moesh IV v. Anchorage Sand and Gravel.
  In this case, there were multiple issues before the Board, some upon which the employee prevailed, some under which he did not.  The Board requested that attorney fees be broken down according to issues, one of them being psychological benefits.  The employer argued, in this case, that the employee’s attorney did little to obtain psychological benefits for the employee; that the bulk of the employee’s attorney’s services occurred after the employer withdrew their controversion, and that attorney fees for the issue of psychological benefits should be limited to that time incurred by the attorney prior to the date the employer withdrew its controversion.  The employee’s attorney in this case did not explain to the Board why time was required to be spent on the psychological benefits issue after the employer’s withdrawal of the controversion.  The Board found no justification for awarding fees after the date on which the employer withdrew its controversion.

The Board distinguishes the instant case from Francis Moesh IV.  In the case before the Board, unlike in the Francis Moesh IV case, the Board finds that while the employer did withdraw its controversion of the costs for arthroscopic surgery as early as October 8, 2004, it did not specifically withdraw its controversion of medical benefits that had been previously denied and controverted.  The Board finds the employer did not withdraw its controversion of outstanding medical benefits, and medical benefits covered by Blue Cross and the employee, until the employer and employee entered into the oral stipulation at hearing.  

The employee seeks an award of attorney's fee and legal costs under AS 23.30.145, and cites to Childs v. Copper Valley Electric Association,
 in which the Supreme Court held that payment, though voluntary, is the equivalent of a Board award, where the employee’s counsel was instrumental to inducing it.  In the instant case, the Board finds that employee’s counsel was instrumental in inducing the employer’s withdrawal of its controversion of surgical costs and the employer’s ultimate voluntary payment of the medical and time loss benefits associated with the surgery.  Further, the Board finds that employee’s counsel was instrumental in inducing the employer to enter into the oral stipulation at hearing.

The Board finds that the employer’s denial and subsequent controversion of medical benefits necessitated the assistance of an attorney to obtain benefits.  The Board finds the payment of past outstanding medical benefits claimed by the employee, was resisted by the action of the employer.
  The Board finds the employee retained attorney William Soule who successfully prosecuted the employee’s claim for medical benefits. 

The employee seeks an award of attorney's fee and legal costs under AS 23.30.145.  The employer has now agreed to pay the employee certain claimed benefits.  Consequently, the Board can award fees and costs under AS 23.30.145.
  

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  

In light of these legal principles, the Board has examined the record of this case.  The Board finds the employee’s attorney’s task was complicated due to the improper completion of the adjuster’s tasks.  While the employer argued that it does not require an attorney to get involved to complete the adjuster’s task of putting the medical bill with the medical report together, the Board finds that in this case it was only because of the employee’s attorney’s involvement that the adjuster’s task was finally completed properly.  Based solely upon the employer’s chart introduced at hearing, it appears the employee was unable to prove her claim for outstanding medical benefits.  However, due to the work performed by the employee’s attorney, the pieces that should have been put together by the adjuster, were put together by Attorney Soule, thereby proving the employee’s claim. 

The Board finds that Mr. Soule was able to obtain the following benefits for the employee: the employer’s unauthorized change of physician defense was dropped, Dr. Klimow’s bill will be paid, the bills of Analgesic Health Care shall be paid, the employee shall be reimbursed for out-of-pocket work-related medical expenses, Blue Cross shall be reimbursed for the work-related medical expenses it paid on behalf of the employee.  The Board finds these to be significant benefits to the employee.

The Board found the pre-hearing brief prepared by the employee’s attorney helpful, as it outlined the facts of the case, the medical records, and gave relevant and supporting research findings and analysis of the law.  Further, the Board finds, if not for the fact that Attorney Soule competently completed the task the insurance adjuster should have performed, the employer would continue to deny the employee medical benefits.

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  We conclude the employee is entitled to these fees for her attorney and these legal costs under AS 23.30.145(b).  

The employee seeks an award of $12,260.00 in attorney fees, and an award reimbursing total costs of $656.78.  The employee’s attorney supports these requests with timely filed affidavits as required by
8 AAC 45.180(d)(1) and 8 AAC 45.180(f)(14), and testimony presented at hearing that supplemented the affidavits.  The employer, while objecting to an award of attorney fees, did not object to the amounts of the fees requested.

The Board concludes, under AS 23.30.145(b), that we must make an award to reimburse costs and reasonable attorney's fees.  The Board finds 54 hours of attorney's time for total attorney fees of $12,260.00, and total costs of $656.78 reasonable.  The employer shall therefore pay the employee's attorney a reasonable fee of $12,260.00 and reimburse costs in the amount of $656.78.


ORDER

1. The employer is ordered to pay all unpaid medical charges on the exhibit submitted at hearing, except the following:  Charges for the services provided on November 11, 2002 and September 11, 2002, as these were not work related; the $30.00 charge from Dr. Wickler, as this was a charge for records and shall be reimbursable as a reasonable cost.

2. The employer shall obtain the necessary documentation from Providence Hospital for the July 11, 2002 charge for $54.00, the cost for the employer’s medical evaluator’s required drug screen, and pay Providence Hospital for this expense.

3. The employer will make reimbursement payments directly to the employee for her out-of-pocket prescription drug charges identified on the employer’s and employee’s exhibits.

4. The employer shall gather records from Blue Cross, and will make reimbursement payments directly to Blue Cross for the work-related prescription drug charges paid for by Blue Cross.

5. The employer shall make payment to Analgesic Health Care for the outstanding bill of $328.04, for TENS Unit supplies.

6. The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid medical benefits awarded in this decision, from the date each charge for medical services or prescription medication was due, until the date the expense is paid.  Interest on the medical benefits shall be paid to the medical provider unless the employee or Blue Cross has paid the medical bills.  Interest shall be paid to Blue Cross for those medical services and prescription medications paid for by Blue Cross.  Interest shall be paid to the employee on all work-related medical expenses covered by her out-of-pocket.

7. The employer shall pay the employee’s reasonable attorney fees of $12,260.00, and legal costs of $656.78, for a total of $12,916.78, under AS 23.30145(b), in accord with this decision.  

Dated at Anchorage, Alaska on March 8, 2004.







ALASKA WORKERS' COMPENSATION BOARD







____________________________ 






Janel Wright, Designated Chair







____________________________ 






Stephen Hagedorn, Member







____________________________ 






Royce Rock, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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