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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	NICK G. ALECK (DECEASED), 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

BECHTEL (HOLMES & NARVER INC.),

                                                  Employer,

                                                   and 

HARTFORD ACCIDENT & INDEMNITY

COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  198103142
        AWCB Decision No.  05-0080

         Filed with AWCB Anchorage, Alaska

         on March  17, 2005


On February 22, 2005, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition to continue the hearing scheduled for that day.  Claimant Beverly Aleck appeared on behalf of the Estate of Nick Aleck, the employee.  Attorney John Harjehausen represented the employer, and Attorney 
Robert Griffin represented the insurer.  Because Bechtel (“Holmes & Narver”) was a primary contractor ordered to make payment by the U.S. Department of Energy and, because this employer and insurer assert the Department of Energy has no jurisdiction to order an energy contractor’s insurance carrier to make payment, separate counsel appeared on behalf of of Holmes & Narver’s workers’ compensation carrier, Hartford Insurance.
  The Board consisted of a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  The record closed on February 22, 2005.  


ISSUES

1. Should the Board continue the February 22, 2005 hearing under 8 AAC 45.074?

2. Should the Board dismiss the claim pursuant to the statute of limitations in AS 23.30.100, AS 23.30.105, and AS 23.30.110(c)?


SUMMARY OF THE EVIDENCE
I.  HISTORY OF CLAIM

Beverly Aleck completed a Report of Occupational Injury or Illness on April 19, 2003, reporting that her husband, Nick Aleck, while working on Amchitka Island, Alaska, was exposed to radiation while mining in a 54 foot cavity, installing sensing devices and eleven neutron capsules before placement of the Cannikin Atomic Bomb.  The employee developed CML
-Leukemia and died on December 25, 1975.

Darryl Campbell, the employer’s workers’ Compensation Specialist, completed the employer’s portion of the Report of Occupation Injury form for Holmes & Narver.  Details of how the injury occurred were completed as follows:

Employee’s wife feels as though employee was exposed to radiation during course and scope of employment with Holmes & Narver.
 

The employer’s portion of the form indicates the employee’s occupation was a miner.  However, the date he was hired by the employer was unknown, how the employee’s earnings were calculated was unknown, the employee’s rate of pay was unknown, the days the employee worked per week was left blank, the employee’s scheduled days off was unknown, when the employee’s workday began was unknown, the Federal EIN Number was unknown, and the UI Account Number was unknown.

Upon filing the Report of Occupational Injury or Illness with the Board, Mr. Campbell wrote to Workers’ Compensation Technician Janet Bailey.  The letter stated:

Pursuant to our telephone conversation of a few weeks back, I am submitting the claim received from survivor, Beverly Aleck, in regards to her husband Nick Aleck.  I have also included, for your reference, the information received from the Department of Energy.  You mentioned that the claim was already adjudicated and benefits received, so there may not be any more entitlement.  In any event, you thought it best to submit the claim.

Mr. Campbell provided a copy of the U.S. Department of Energy's May 12, 2003 memorandum to Frederick A. Tarantino, President and General Manager of Bechtel Nevada, which served as notice under the Energy Employees Occupation Injury Compensation Program Act (“EEOICPA”) of a positive physician panel determination regarding employees Nick Aleck and John Carlsson.
  Additionally, a copy of the notice of positive physician panel determination and transmittal issued by the U.S. Department of Energy was provided to the Board with regard to Nick Aleck.  The notice states:

A Physicians Panel has determined that the applicant named below has an illness caused by exposure to a toxic substance at DOE.  The DOE Office of Worker Advocacy has accepted the determination of the Physicians Panel.  In accordance with the EEOICPA, when a worker files a workers’ compensation first report of injury, the cognizant contracting officer should notify the contractor to accept primary liability for this workers’ compensation claim and not raise any affirmative defenses against the claim or award in any administrative or judicial form with respect to the same health condition for which the applicant received a favorable Physician Panel determination.

On October 3, 2003, the employer filed a controversion notice with the Board controverting all benefits for the following reason:

According to Darryl Campbell at Bechtel Nevada Corporation, the successor in interest to Holmes and Narver, Mr. Aleck was never employed by Holmes and Narver.

Darryl Campbell stated in his December 15, 2003 affidavit that he reviewed personal logs from Holmes & Narver, as well as information from the Department of Energy to determine whether Nick Aleck was an employee of Holmes & Narver; and that his research revealed that Holmes & Narver never employed Nick Aleck.
  
Mr. Campbell stated that the employee was employed by subcontractors to Holmes & Narver, specifically Kiewit Centennial and Beck Constructors.  Mr. Campbell further stated that subcontractors were responsible for maintaining their own workers’ compensation coverage for their employees, as well as personnel and medical records.
  Accordingly, Mr. Campbell stated that Nick Aleck was not an insured employee under Holmes & Narver's workers’ compensation coverage.
  Mr. Campbell concluded that since Nick Aleck was not employed by Holmes & Narver, the Department of Energy erred in assigning to Holmes & Narver Nick Aleck’s claim for benefits under the EEOICPA.

On January 23, 2004, the employer filed a controversion notice denying all benefits, and asserting the claim was time barred by the statute of limitations set forth in AS 23.30.100(a), AS 23.30.105(a) and AS 23.30.095(a).  Additionally, the employer asserted the claimant had submitted no documentation that Nick Aleck was an employee of Holmes & Narver, but that documentation to the contrary had been submitted showing the employee was not an employee of Holmes & Narver during the time period for which the claimant was seeking benefits.  On these bases, all benefits were denied.

On February 24, 2004, the insurer petitioned the Board to issue an order denying and dismissing the claimant’s claim for benefits associated with the employee’s development of cancer from radiation exposure, with prejudice.  The insurer asserted Nick Aleck was never an employee of Holmes & Narver, or of Bechtel and, therefore, not entitled to any benefits from Holmes & Narver, Bechtel, or their insurers.

The employer filed a joinder in the insurer’s petition to dismiss the claimant’s claim on March 11, 2004.  The employer asserted that Nick Aleck was never employed by Bechtel or Holmes & Narver.

On April 5, 2004, the employer filed an amendment to the February 24, 2004 petition, asserting an additional ground for dismissal of the claimant’s claim.  The employer asserted that pursuant to AS 23.30.105(a) and 
AS 23.30.100(a), the claim is barred by the statute of limitations, and again requested that the Board dismiss the claim.

The claimant did not file answers to the employer’s petitions.  A pre-hearing conference was held on 
November 2, 2004.  The claimant did not appear.  The employer and the insurer stipulated to an oral hearing on February 22, 2005, on the following issues:  

1) Determination as to whether Mr. Aleck was ever employed by Holmes & Narver;

2) Statute of limitations defenses under AS 23.30.095, AS 23.30.100 and AS 23.20.105; and 

3) Dismissal of Ms. Aleck’s claim due to her failure to respond to discovery.

On January 25, 2005, the claimant filed a petition requesting a continuance pursuant to 8 AAC 45.074(b)(1)(C), due to the death of Richard Walls, a material witness.  Additionally, the claimant filed her affidavit setting out the facts she expected to prove by the testimony of Richard Walls, which included, but was not limited to, the following:

· Richard Walls would have testified that the primary-general contractor Holmes & Narver had sole control over the sub-contractor Kiewit/Centennial (K/C) payroll, signing and issuing the workers weekly K/C checks as their time was turned in.

· During prior telephone conversations with Richard Walls he confirmed to me, and would have testified to the fact that Kiewit/Centennial (the subcontractor under Holmes & Narver who had the mining contract) had completed the mining and left Amchitka island during July 1971.

· Richard Walls confirmed and would have testified that after subcontractor Kiewit/Centennial left Amchitka in July 1971, thereafter Holmes & Narver, controller of K/C payroll, continue to have control over and utilize the workers who (or loaned by H&N) and began working with radionuclides under REECo and the AEC control, from the end of July through August 1971.

· Testimony from Richard Walls was extremely material because efforts have been made to gain copies of crucial subcontractors and contracts from 30 years ago which are no longer available and were destroyed by DOE and prior contractors.  Therefore, Richard Walls testimony was crucial to validate the workers’ change of assignments and verify identity of contractors in control.

The claimant affied that, “Richard Walls unexpected death just became knowledgeable to me.”
 

The insurer opposed the claimant’s petition to continue the hearing on the insurer’s petition to dismiss.  The insurer asserted that Mr. Walls’ testimony is not relevant to the insurer’s petition to dismiss based upon the statute of limitations.
  The insurer declared that its statute of limitations defense is based upon the claimant’s failure to file a claim within one year of knowledge of the employee’s death and its relationship to his employment on Amchitka Island, under AS 23.30.105(a).  The insurer charged the claimant with knowledge of the relationship between the employee’s death and the employee’s employment, at the very latest, in September of 1999, when the claimant settled her claims against Kiewit Centennial and Beck Constructors.

The insurer argues that the claimant’s allegation that she did not know who Nick Aleck's employer was for the entire time he was on Amchitka Island, and that she learned of his employment with Holmes & Narver at a later date, is without merit.  The employer relies upon Nick Aleck’s deposition taken on November 25, 1975, and Holmes and Narver's appearance at that deposition, to argue the claimant had notice of the employer's potential involvement as early as November 25, 1975.  The employer argues the claimant failed to timely file her report of injury, and the claim must be barred.

The insurer asserted it is difficult to determine the exact employment relationship to claimant believes should result in payment of benefits to her as the employee's widow.  The insurer argues that Nick Aleck was not an employee of Holmes and Narver.  The insurer claims it has been provided no documents indicating Nick Aleck was an employee of Holmes and Narver; and further, that a multitude of documents indicate otherwise.  The insurer cites to the September 1999 compromise and release, which states that Nick Aleck worked as a miner for Kiewit Centennial between July 1970 and August 1971, and as a labor for that constructors from August 2 through August 29, 1972.  The employer notes that the compromise and release contains no recitation of facts alleging Nick Aleck worked for any other entity at any other time on Amchitka Island.

The insurer points out that Nick Aleck testified in his November 25, 1975 deposition that his employment on Amchitka was for Kiewit Centennial and Beck Constructors; and that nowhere in his deposition did he state that he was employed by Holmes and Narver.  The insurer argues that based upon the absence of any documentary evidence that Nick Aleck was employed by Holmes & Narver, and in the face of abundant testimony that his employment was only for Kiewit Centennial and for Beck, the Board should conclude that Nick Aleck was never an employee of Holmes & Narver.

Moreover, the insurer argues that the claimant cannot recover under the “contractor over” provision of 
AS 23.30.045.  The insurer notes that AS 23.30.045 provides that in the event a subcontractor fails to provide workers’ compensation coverage for its employees, the employee will be deemed to be covered by the general contractor’s workers’ compensation insurance.  Additionally, the insurer draws attention to the claimant's document entitled, “Affidavit in Support of Petition to Continue or Cancel Hearing,” dated January 25, 2005, in which the claimant acknowledges that Holmes and Narver was the general contractor on Amchitka Island and that Kiewit Centennial was its subcontractor.  The insurer argues that an essential element of the “contractor over” provision of AS 23.30.045 is absent in the instant claim; specifically, the subcontractor, Kiewit Centennial had workers’ compensation coverage.  The insurer argues that, therefore, the “contractor over” provision cannot be construed to find that Holmes & Narver's workers’ compensation carrier is liable for benefits to the claimant.

The insurer argues that the claimant's recovery in 1999 from Kiewit and Beck bars a recovery from Holmes & Narver or the insurer.  The insurer argues that the language of the compromise and release infers that the claimant was settling all workers compensation claims which are or might become due in the future; and asserts that this includes the claim against Holmes and Narver.  The insurer asserts that based upon the claimant's recovery of $450,000.00 from Nick Aleck’s two Amchitka employers, Kiewit and Beck, and recovery of $150,000 from the United States, the claimant is brazenly attempting double recovery by asserting a theory of a lent employee.  The insurer argues that the initial recovery from Kiewit and Beck bars this.

In a separate filing, the employer also opposed the claimant’s petition to continue the hearing.  A basis asserted for the employer’s opposition was the claimant’s affidavit in support of petition to continue the hearing contained hearsay allegations; specifically, the claimant’s suggestion that Mr. Walls and Mr. Aleck emplaced 11 neutron capsules and were the last two workers to exit the Cannikin shaft during August 1971.  The employer further argued that contrary to the claimant’s suggestion, Mr. Walls affied in his compromise and release, approved by the Workers’ Compensation Board on April 7, 2004, that he worked for Kiewitt Centennial from January 1971 through September 1971, and did not indicate that he worked for any other contractor while on Amchitka.

The employer also argued that the claimant had over 18 months from April 29, 2003, the date she signed a report of injury in this matter, to depose Mr. Walls and preserve his testimony, but that she failed to do so.

The claimant argued in her reply in opposition to petition to continue the hearing that continuing the hearing was necessary to mitigate the loss of the deceased witness, and to secure information from other witnesses who are still alive.

Further, she asserted that a claim for benefits has not been filed; but that the report of injury was signed pursuant to Subpart D of the EEOICPA Act, the Memorandum of Understanding the State of Alaska Workers’ Compensation Division Director entered into with the Department of Energy on September 13, 2002, and the Notice of Positive Physician Panel Determination and Transmittal, dated April 8, 2003.
  

The claimant argued that irrespective of Mr. Walls’ compromise and release agreement, he indicated to her that he and Nick Aleck were “loaned out” after Kiewit finished the mining contract, and that Kiewit had left Amchitka by July 31, 1971, and Kiewit was no longer in control of any workers.
  To support this proposition, the claimant provided Exhibit G, July, August, September and October, to her reply.   This exhibit is the monthly report of contractor employment, all locations, including Amchitka.  The July exhibit shows Kiewit-Centennial had 78 employees in Amchitka during July 1971.  During the months of August, September, and October, Kiewit-Centennial is not listed as a contractor.

Additionally, the claimant provided Exhibit H, a letter from Peter Kiewit Sons’ Company Contractors to the Alaska Workers’ Compensation Board.  This letter states:

I did check with our payroll department and find that Nick G. Aleck did work for Kiewit at Amchitka while Kiewit was enlarging the bottom of the shaft for the Atomic Energy Commission.

Our work was restricted to just this, mechanical enlarging of the bottom of the shaft and we had completed this work and left Amchitka before any nuclear material was on the island or at least, near the job site.

I do understand that several of the employees that had been on Kiewit payroll during the enlarging operation, stayed on to work for the following contractors, who were actually involved in placing the nuclear device for the AEC prior to exposing it.  Possibly, Mr. Aleck was one of these, although we, of course, have no way of knowing.

The claimant also filed Exhibit I, a payroll record entitled, “Engineers Report of Work Accomplished,” for an individual working on Amchitka named J. Carlsson.  The record is date stamped, “Received Aug 23 1970 Accounts Payable, Holmes & Narver, Inc., Las Vegas.”
  In addition, the claimant provided Exhibit J, which appears to be a portion of a larger document.  Section 1.5.2, Engineering, Construction and Support, includes a paragraph regarding Holmes & Narver and states:

Holmes & Narver, Inc. (H&N) provided the Architectural, Engineering and Management (AE&M) services for overall site construction, and for M&O with the exception of engineering for the “Common” facilities and drilling/mining operations. H&N also undertook financial administration of all contracts including drilling and mining.

The final document the claimant provided, as Exhibit K, to support her argument that Nick Aleck was an employee of the employer, was a Weekly Time Log of Personnel in Shaft.  The document records N. Aleck was in the shaft on August 16, 1971 for the company reported as “KC.”

II.
TESTIMONY

Nick Aleck provided deposition testimony in order to perpetuate his testimony on November 25, 1975, one month before his death.  The deposition was taken pursuant to Case No. Misc. 159 in the U.S. District Court for the District of Alaska, In the Matter of the Petition of Nick Aleck and Beverly Aleck to Perpetuate the Testimony of Nick Aleck.  In attendance at the employee’s deposition were attorney representatives of Holmes and Narver, The U.S. Energy Research and Development Administration, Kiewit and Sons and Kiewit Centennial, Doe Defendants, Beck Constructors, and the Department of Justice, United States of America.  Lloyd Anderson and Russ Dunn represented the Petitioners, Nick and Beverly Aleck.

The employee testified that he worked at Amchitka from July 1970 until August 1971 for Peter Kiewit and Centennial.
  The employee testified he went back Amchitka in 1972 and worked for Beck.
  He testified that when he went back it was either June, July or August and that the only stayed five weeks or three weeks.

The employee testified that he only worked on Amchitka Island two times; during the 13 month period he worked for Peter Kiewit, and then the three or four weeks he worked for Beck.

III. PARTIES’ ARGUMENTS PRESENTED AT THE FEBRUARY 22, 2005 HEARING

A.  Claimant’s Arguments

The claimant acknowledged that the issue before the Board is whether Holmes & Narver was the employee’s employer.  She asserted Kiewit-Centennial finished its project in July 1971 and left the island; and when that occurred, the employees, including Nick Aleck, were done with Kiewitt-Centennial, but were then “loaned” to other contractors remaining on Amchitka Island.

The claimant argued in favor of a continuance based upon the fact that she was relying on the testimony of 
Mr. Walls to prove that an employment relationship existed between the employer and Nick Aleck, but now that he was dead, she must track down other Amchitka co-workers of Nick Aleck who remain alive.  She asserted there remain employees still alive, naming Frank Solaegui and Hank Paluga as two she is attempting to contact to testify in this matter.

The claimant asserted that the loaning of employees revolved around Reynolds Electric Company, but that Holmes & Narver, nonetheless had control over payroll.  She argued this made Holmes & Narver the employer of Nick Aleck.  The claimant produced a memorandum from Reynolds Electrical & Engineering Co., Inc., marked at the hearing as Hearing Exhibit 1, to support her argument.  The subject of the memorandum was the assignment of individuals whose names are redacted to Amchitka.  The memorandum states:

[Redacted name] and [redacted name] departed April 11, 1971 for Amchitka.  [Redacted name] will leave this week for the same assignment.  They will be on leave-without-pay from our payroll and will be working for Kiewit Centennial Company in Amchitka for approximately 90 days.

During this period of time we want to keep them whole as far as their participation in all Company fringe benefits are concerned.  A copy of this memorandum, L.D. Goldsberry is requested to prepare a plan which would detail the amount of employee contributions which we will bill directly to the employee and the amount of Company contributions which we will bill to Kiewit Centennial necessary to maintain their fringes unbroken.


B.
Insurer’s Arguments

The insurer argued that it was unnecessary for the Board to make a determination on the employee’s petition for a continuance, but instead that the Board should dismiss the case.  The insurer requested the Board dismiss the claim on several grounds.  
As an initial matter, the insurer noted the claimant intends to call witnesses who will testify that Nick Aleck was a “borrowed” or “loaned” employee.  The insurer argued it is not necessary for the Board to address whether Nick Aleck was a borrowed or loaned employee, because the claim is barred by the statute of limitations, and should be dismissed.  

Second, the insurer argued the absence of a material witness has no effect on the insurer’s request to dismiss the claimant’s claim on the grounds that it is barred by the claimant’s acceptance of a compromise and release agreement in September 1999.  

Additionally, the insurer argued the claim should be dismissed because, if the claimant is asserting Nick Aleck was a borrowed employee, her arguments must fail, because the “contractor over” statute does not provide that the general contractor is an employer, nor does it place liability for work related injuries upon the general contractor.  The insurer argues that that statute holds the general contractor liable only in a situation where a sub-contractor does not have workers’ compensation insurance, and that is not the situation in the instant case, as both Kiewit Centennial and Beck had workers’ compensation insurance.

Finally, the insurer asserted that the claimant is attempting to get double recovery by alleging that Nick Aleck was a loaned/borrowed employee.  The insurer argued the claim should, on that basis, be dismissed.


C.
Employer’s Arguments

The employer argued the continuance should not be granted because good cause does not exist.  The employer asserted that the claimant was put on notice of the employer’s position, that Nick Aleck was not an employee of Holmes & Narver, on May 17, 2004, when the Affidavit of Readiness for Hearing was filed.  The employer argued this provided the claimant with sufficient time to preserve Mr. Walls’ testimony and secure other witnesses, but the claimant failed to exercise due diligence.  Further, the employer argued that the claimant provided no offer of proof that the witnesses she expects to call will testify that Nick Aleck was an employee of Holmes & Narver.

The employer asserted that contrary to the factual statements made by the claimant, the statements are not supported by the exhibits attached to her Reply to the Opposition to the Petition to Continue or Cancel Hearing.  The employer addressed the claimant’s exhibits as follows:

· Exhibit G.  The employer asserted, despite the claimant’s proposition that Exhibit G, a Monthly Report of Contractor Employment at All Locations, is evidence that Nick Aleck was a loaned employee, the exhibit does not prove Nick Aleck was a loaned employee or otherwise.  

· Exhibit H.  The employer pointed to Exhibit H, a letter from Peter Kiewit Sons’ Co. Contractors, which provides Kiewit’s understanding that several of the employees that had been on Kiewit payroll stayed on to work for subsequent contractors, but openly admits that although Nick Aleck could have been on of those employees, Kiewit had no way of knowing.  The employer argues Exhibit H does not establish that Nick Aleck was a loaned employee.

· Exhibit I.  The employer argued that Exhibit I, a payroll record, has no application in the instant case to prove an employment relationship between Nick Aleck and Holmes & Narver, as the only name listed on the record is J. Carlsson.  Further, the employer argued that the date stamp on the document showing it was received by Holmes & Narver on August 23, 1970, is attributable solely to the fact that Holmes & Narver was the financial administrator of the contract.

· Exhibit J.  The employer described Exhibit J as the document that placed the financial administration of the contract upon Holmes & Narver; that under this agreement Holmes & Narver merely acted as a payroll processing company.  The employer argued the document in no way proves that Nick Aleck was an employee employed by Holmes & Narver.

· Exhibit K.  The employer argued that the Weekly Time Log of Personnel in Shaft showing N. Aleck was in the shaft on August 16, 1971, does not serve as proof that Nick Aleck was a loaned or borrowed employee.  The employer pointed out that the company for which Nick Aleck went into the shaft was “KC.”

Finally, the employer adopted the arguments of the insurer regarding dismissal of the claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee requests a cancellation of the February 22, 2005 hearing date.  The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.  . . 

Under the Board’s regulations at 8 AAC 45.070(a): "A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . ."  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in part:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(C) a party, representative of a party, or a material witness, becomes ill or dies;

(F) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

While the Board finds the employer’s arguments compelling, the Board finds that good cause exists to continue the February 22, 2005 hearing date.  The claimant alleges an employment relationship existed between Nick Aleck and the employer.  The Board finds the claimant intended on calling Mr. Walls as a witness for the purpose of establishing that employment relationship.  Further, the Board finds that Mr. Wall would have been a material witness for the claimant, but for his death.  Based upon the death of Mr. Wall, the Board finds good cause exists to continue the February 22, 2005 hearing.  8 AAC 45.074(b)(1)(C).  The Board shall continue the hearing to allow the claimant to present evidence that Nick Aleck was an employee of the employer.  

In the alternative, the Board finds irreparable harm may result from a failure to grant the requested continuance.  The employer argues that the claim is barred by the statue of limitations.  The Board finds the statue of limitations issue is dependent upon whether Nick Aleck was an employee of the employer and, if so, when the claimant learned he was an employer of the employer.  Therefore, the Board finds to dismiss the claim without granting the continuance may result in irreparable harm if it were ultimately found that Nick Aleck was an employee of the employer.  8 AAC 45.074(b)(1)(C).  

The Board declines to address the statute of limitations argument of the employer until the employee has had an opportunity to present evidence regarding Nick Aleck’s employment relationship with the employer.

Finding that time is of the essence in this matter, the Board directs the claimant to make contact with those witnesses who were co-workers of Nick Aleck, and take those steps necessary to preserve the co-workers testimony if the individuals are ill or at risk of dying.

The Board shall preserve the employer’s Affidavit of Readiness for Hearing, retain jurisdiction over this case, and continue the hearing.  We direct the parties to attend a prehearing conference on March 30, 2005, at 3:30 pm, at the Anchorage Workers’ Compensation division office, with Workers Compensation Officer McKenna Wentworth.  At the prehearing conference, the parties shall schedule any necessary discovery, and set a new hearing date within 60 days of the issuance of this order.


ORDER
1. This hearing is continued under 8 AAC 45.074(b)(1)(C) and (F).

2. This matter shall be heard within 60 days from the date of issuance of this decision.

3. The Board retains jurisdiction over this case, and directs the parties to attend a prehearing conference on March 30, 2005, the Anchorage Workers’ Compensation Division office.

4. The Board directs the parties to handle all matters, including discovery and scheduling a hearing, in accord with the terms of this decision.

Dated at Anchorage, Alaska on March 17, 2005.
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John Abshire, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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